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A STATEMENT OF THE TRUST PROBLEM! 


PROBLEM is easier of solution after it has been reduced to 

its lowest terms. The questions whether anything is to be 
done about the trusts, and if so what, may fairly be said to form 
the vital problem of the day. Until the word in its new meaning 
acquires that good usage in the realms of law which it has attained 
in popular discussion, a trust cannot be accurately defined. For 
convenience, however, we may describe a trust as a corporation 
representing the combination of previously independent interests 
and controlling over fifty per cent of the trade of a particular in- 
dustry. To state the trust problem in what to the writer appears 
to be its approximately lowest terms is the endeavor of this paper. 
There was no question in regard to trusts in the year 1800; 
there was no such question twenty years ago. If there is a trust 
problem to-day, it must be because certain definite facts exist now 
which did not exist a comparatively few years ago. What has 
happened to create the trust problem? This query opens for dis- 
cussion a field vast and of indefinite limits. Any great movement, 
religious, political, or economic, is invariably obscured in the eyes 
of those who see its actual progress by accompanying manifesta- 
tions not really germane to the movement itself. In trying to 
discover what has happened to create the trust problem, clearness 
requires that certain of such manifestations be mentioned. If 





1 The evidence on which this paper is chiefly based may be found in the Report of 
the Industrial Commission created by act of Congress, approved June 18, 1898, vols. 
i., xiii., and xix. 
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many more are omitted it is because in dealing with so vast a 
subject we can hope to arrive at any end only by a resolute proc- 
ess of elimination, Thackeray’s picture of Ludovicus Rex rep- 
resents a figure six feet high, “ majestic, imperial, and heroic.” But 
in the picture of Ludovicus, when “the wig, the high-heeled shoes 
and cloak all fleur-de-lis bespangled” are taken away, we have a 
“little, lean, shrivelled, paunchy old man of five feet two.” With 
much diffidence and it is hoped a proper regard for modesty, the 
writer has tried to apply this undressing process to the trust 
problem. 

In the early history of this country business combinations took 
the form of partnerships. Not till the middle of the nineteenth 
century did the practice of combining to do business in the form 
of a corporation begin on any considerable scale. The next step 
was the combination of the interests of individual corporations. 
Railroads were the first to put the idea into practice, and then, 
the several interests which now form the Standard Oil Com- 
pany. Within the last ten years combinations have been made 
of corporations engaged in nearly every industry carried on in 
this country. To furnish a standard for comparison the following 
figures are given. The total wealth of the United States according 
to provisional figures of the census of 1900 is $90,000,000,000. 
The sum total of the railroad securities of the United States at 
par in 1900 was $12,500,000,000.! In the Stock Exchange hand- 
book for 1902 statistics are given of five hundred industrial cor- 
porations which represent the combination of previously existing 
independent interests. The securities of these five hundred in- 
dustrial corporations actually issued are: bonds, $1,327,941,111; 
preferred stock, $1,833,899,251; common stock, $4,318,616,061 ; 
total, $7,480,460,423. These facts have created the trust problem. 

To ascertain precisely what has been going on, it is necessary to 
_ follow back the history of these existing combinations. The story 
of the development of the movement of which these facts are the 
result must, however, within the limits of a short article, be told 
in general terms. The principle of combination has been the vital 
thing. This principle twenty years ago took form in the creation 
of the real trust. Here the several properties intended to be com- 
bined were transferred to individuals as trustees, who issued cer- 
tificates of beneficial interest. These individuals managed the 





1 Report of Industrial Commission, xix. 261. 
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business of the several combined properties, paying dividends on 
the certificates issued. Real trusts were not easily handled by the 
parties interested and were held to be illegal! They are prac- 
tically non-existent at present.” 

Another form developed by the combination idea, second in 
point of importance, but probably prior in point of time, was the 
pool. Here several concerns engaged in a similar business agreed 
to regulate the selling price of the commodity produced; to divide 
the territory of the country among themselves; and generally to 
establish a community of interest. The pool was a looser form of 
combination than the real trust. The corporations forming it were 
not bound closely together in legal point of view; difficulty was 
sometimes found in holding the members up to their agreements, 
which were almost always of an informal nature. Further, pools 
are illegal,® though the extreme difficulty of securing evidence of 
the facts which make them pools has undoubtedly allowed many 
to flourish free from legal attack. With the incorporation of the 
Beef Trust pools too will become practically non-existent. 

The third form which the combination idea took was the corpo- 
ration. There is a radical, a fundamental difference between this 
form and the two preceding ones. Real trusts and pools are 
composed of the constituent corporations ; the combining cor- 
poration zs the constituent corporations. To give an analogous 
example, before the adoption of our Constitution there was a 
federation, a combination of states; after its adoption there was 
a nation which is the United States. Thus the corporation formed 
to combine various interests is a legal entity, a thing of and by it- 
self. As far as results and effects go, it is a combination. In fact 
the corporation is the vehicle in which practically all the great 
combinations travel to-day4 We have arrived, then, as far as this: 
the desire for combination is the motive which creates the trust ; 
the corporation is the form it takes. 

Why have the formerly independent parts of the trust combined 
in any form? What is the basis of this desire for combination? 
Properly to answer these questions something by way of exclusion 
‘is at once necessary. We will limit the answer to the fundamental 
reasons ; the reasons, of which as a natural development the com- 





1 People v. The North River Sugar Refining Co., 121 N. Y. 512. 
2 Report of Industrial Commission, xix. 607. 

8 United States v. Addyston Pipe & Steel Co., 175 U. S. 2u1. 

* Report of Industrial Commission, xiii. 6. 


6 





82 HARVARD LAW REVIEW. 


bination is the rational result. Further, in the first instance, we 
will exclude from our discussion the desire to put an end to com- 
petition. With these limitations the reasons why several corpora- 
tions combine are as follows. The combination will have certain 
advantages which the individual corporations cannot possess.! 

1. Opportunity for comparative administration and accounting 
among the several corporations merged.” 

2. Ability to buy in large quantities and therefore cheaply. 

3. More perfect organization.’ This includes saving in salaries 
of higher officials. Where before there were paid vice-presidents 
and superintendents for each plant, there need now be only one 
superintendent and one set of higher officials for a district. 

4. Ability to handle large orders. 

5. Ability to sell in large quantities, and therefore at a smaller 
percentage of profit. 

6. Ability to save charges of transportation by shipping from 
the plant nearest in location to the consumer.‘ 





1 Report of Industrial Commission, xii. 6. ‘The Trusts,” W. M. Collier, p. 61. 

2 Testimony of E. H. Gary, now Chairman of Direction of U. S. Steel Corporation, 
before the Industrial Commission. “For instance I do not care what plant one goes 
into, there are beneficial features in that plant that are not in other plants.” Report 
of Industrial Commission, i. 985. 

Testimony of Charles S. Guthrie, President of the American Steel Hoop Company. 
“Then we have the benefit of the good work of one mill to compare with that of another. 
If one mill makes 12 inch stuff, 10 or 9 inch stuff, different sizes, and gets out 60 tons 
and another 40, we can say to the one that got out 4o, ‘ What is the trouble, this other 
mill gets out 60?’” Ibid. i. 953. 

8 Testimony of Charles M. Schwab before the Industrial Commission. “ The steel- 
making industry is peculiar in this, that no matter how small the operations are, there 
are skilled men in each line necessary. If a firm has two furnaces or fifty furnaces, they 
can’t do without one skilled man in each of their lines, as a skilled melter, skilled super- 
intendent, skilled chemist, skilled draftsman, and so on down the line. Now, we can 
consolidate all these industries, we can have one selling man, for example; one chief 
chemist, one chief engineer, that will answer all purposes for all these works by adopt- 
ing the same method at each of the works.” Ibid. xiii. 451. 

* Testimony of Archibald S, White, President of the National Salt Company, before 
the Industrial Commission. “ All salt sold is delivered at point of consumption, not at 
point of production. Of that delivered, from 30% to 60% of the price constitutes 
freight ; therefore each producing section should naturally supply the territory con- 
tiguous thereto. This was not always the case, however, as salt manufactures in 
some localities were not acceptable in quality to purchasers. As a result, salt was 
shipped to distant and unnatural markets, paying freight thereon equal and some- 
times exceeding the value of the salt at the point of production. Reforms have been 
made by producing a uniform quality of salt of a standard grade of manufacture in 
each of the producing districts, and an economy has been effected by supplying 
markets from the nearest point of production at the lowest prevailing freight rate.” 
Ibid. xiii. 253. 
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7. Ability to utilize waste. 

8. Opportunity for experimentation. 

9. Ability to specialize labor. 

These reasons for combining may be also described as the eco- 
nomic benefits of combination. In later parts of this paper this 
designation will be used to refer to them. They are the gist of the 
combination idea; the inherent, inevitable incidents of the abstract 
fact of combination. They may be loosely summed up by the 
phrase, “In union there is strength.” ! 

The desire to put an end to competition was excluded. It is 
not of the essence of the abstract principle of combination. Prac- 
cally it is the cause of all others which has led to the formation 
of combinations? Why does the desire to end competition exist? 
Let us, in the first instance, limit our answer to reasons which rest 
on a sound economic basis. Besides lacking the economic bene- 
fits of combination, competing enterprises labor under certain 
more evident disadvantages. Each is bound to secure trade. 
Effort in this direction leads to large expenditures for advertising, 
to employment of a great number of traveling salesmen, and to 
cutting of prices. This tends to reduce the profits of the com- 
peting concerns to a minimum; sometimes it results in no profit 
at all, and occasionally in actual loss. The two causes of compe- 
tition are found in fundamental traits of human nature: First, on 
the part of the consumer, the desire to buy at the cheapest possible 
price; second, on the part of the producer, the wish to increase 
the volume of his business. If the competitors join forces, form a 
combination, they will remove this pressure of competition. The 
combination which puts an end to competition gains the following 
economic advantages : 

1. It can dispense with many traveling salesmen.’ 

2. Its expenditures for advertising will be less. Twenty soap 
manufacturers to advertise their goods must take twenty pages of a 





1 Testimony of John D. Rockefeller, President of the Standard Oil Company, before 
the Industrial Commission. ‘“ Much that one man cannot do alone two can do together, 
and once admit the fact that co-operation, or, what is the same thing, combination, 
is necessary on a small scale, the limit depends solely on the necessities of the busi- 
ness.” Report of Industrial Commission, i. 796. 

2 Ibid., Summary of Conclusion, i. 9, xiii. 5. 

8 Testimony of Charles R. Flint, Treasurer of the United States Rubber Company. 

“Q. Can you give us any more definite data with reference to the number of traveling 
men whose services have been dispensed with in the United States Rubber Company? 

' “A. There has been a saving of 25%.” Ibid. xiii. 35. 
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magazine; the combination can advertise its various brands on one 
or two pages of the magazines; it can also make better rates.! 

3. It is in a stronger position to regulate credits.2_ Eagerness to 
do business renders competing concerns careless and sometimes 
deliberately venturesome in selling goods on credit. The com- 
bination is freer to be discreet in the matter of credits, and its per- 
centage of bad debts is much smaller than was the percentage of 
bad debts of the constituent companies. 

4. It canregulate production.? The combination controlling, we 
will say, eighty per cent of the trade in a particular industry, can 
estimate the demand for the products of that industry, and make 
the supply correspond. Overproduction leads to panics, and sub- 
sequently to business depression and stagnation. To make the 
supply equal the demand tends to promote even conditions in 
trade, steady employment of labor, and in general to secure a 
rational calm in business circles.‘ 

These advantages of the combination may be summed up asa 
saving of the wastes of competition. In later parts of this paper 
this designation will be used to refer to them. 

We have thus far given only those reasons for desiring to end 
competition which rest on a sound economic basis. There is, 
however, another reason for wishing to end competition, namely, 
the desire to create a practical monopoly. The combination 
which becomes a practical monopoly has, from its own point of 
view, the following advantages. It has the power to control the 
situation, to dictate terms to the laborer, and to fix rates for the 
consumer. In later parts of this paper this power will be desig- 
nated monopoly control. There is no question that many of the 
great combinations have been formed with precisely this intent and 
purpose.6 To sum up, as far as we have gone, the fundamental 





1 Report of Industrial Commission, xix. 611. 

2 Testimony of John W. Gates, President of the American Steel and Wire Com- 
pany, before the Industrial Commission. “ Ifa man does not pay according to terms, 
we are a little more strict with him.” Ibid. i. 1030. And testimony of Charles R. Flint, 
Treasurer of the United States Rubber Company. Ibid. xiii. 36. 

8 Tbid., Summary of Conclusions, xiii. 6. 

* Collier on Trusts, p. 63. 

5 Testimony of John W. Gates before the Industrial Commission. 

“Q. What are the chief causes of the formation of yourCompany? Was it this 
same competition ? 

“A. It was because we wanted to be the wire manufacturers of the world.” 
Report of Industrial Commission, i. 103. 

Testimony of H. O. Havemeyer, President of the American Sugar Refining Com- 
pany, betore the Industrial Commission. 
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reasons why combinations are made are, (1) to secure the eco- 
nomic benefits of the fact of combination, (2) to save the wastes 
of competition, (3) to create a practical monopoly. 

There are certain spurious reasons why combinations are made 
which may be better understood after some account of the manner 
in which combinations are brought into being. In the first place, 
the combination is in form a corporation. This corporation either 
owns the plants, the actual property of the constituent companies, or 
all the stock of the constituent companies which themselves con- 
tinue to exist. The making or promotion of the combination may 
be illustrated as follows.1_ Suppose there are fifty biscuit factories in 
operation in different parts of the country. The promoter organ- 
izes a corporation, probably in New Jersey, for the purpose of taking 
over these fifty factories. He then secures upon the various plants 
an option to purchase them either for cash or for stock of the new 
corporation. Some may be willing to sell out for stock, some may 
insist upon cash. When cash is required, the promoter makes a 
trade with some banker or financiering syndicate, by which the 
banker agrees to furnish the cash for the purchase of some of the 
plants, and in return he is to receive stock of the new corpora- 
tion. The promoter is given the entire stock of the new corpora- 
tion to buy the plants and to pay expenses, retaining the balance 
for himself. Suppose, then, he is given $100,000,000 of preferred 
stock and $100,000,000 of common stock. Thirty-five of ‘the 
plants he desires are willing to take stock, and for this purpose he 
uses $75,000,000 of the preferred stock and $50,000,000 of the 
common. The other fifteen refuse to sell except for cash. The 
promoter makes his trade with the banker, who furnishes him 
$24,000,000 in cash in return for $24,000,000 of the preferred and 
$24,000,000 of the common stock. The lawyers’ fees, advertising, 
and incidental expenses amount to $1,000,000, which the banker 
advances in return for $1,000,000 preferred and $1,000,000 com- 
mon stock.2 These various agreements are made at different times, 





“Q. Do I gather from your remarks that you think it is a pretty good idea for all 
competitors to be knocked out but the one that controls the business ? 

‘A. That is trade, and you cannot alter it, and the Federal Government cannot 
alter it, and the sooner you realize it and stop the talk about it the better off the country 
will be in that respect.” Report of Industrial Commission, i. 116. 

1 The American Chicle Co. (chewing-gum trust) was formed in this way. Testimon, 
of C. R. Flint before the Industrial Commission. Ibid. xiii. 51. 

2 Usually the promoter is required to furnish also a certain amount of cash as 
working capital for the new corporation. 
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but frequently the whole matter is brought to a culmination at one 
and the same time and place. Supposing the preferred stock to be 
worth par, the banker has profited to the extent of $25,000,000 in 
common stock; the promoter also has pocketed $25,000,000 of 
common stock by the transaction. Not infrequently the promoter 
and banker are the same individual. This illustrates one method, 
but a fairly typical one, by which combinations are made. Some- 
times only so much stock is issued as is needed to purchase the 
desired plants, and the promoter is given an amount of stock equal 
to five per cent of the issue. Nearly all the methods employed, 
however, involve a large profit to the promoter and the financier.” 
This indicates a further reason, not hitherto considered, why com- 
binations are made, namely, the opportunity afforded to the pro- 
moter and the financier to make great profits. Unquestionably 
many combinations have been instigated chiefly to accomplish 
this end. 

The illustration of the method by which combinations are formed 
suggests what might be called another reason why combinations 
are made, but which may be better described as a usual incident 
to their formation. The promoter, we find, buys the various plants 
for cash or for stock in the new corporation. How much does he 
pay forthem? If competition has been causing the various plants to 
run at a loss, the prospect of avoiding this competition held out by 
the proposed combination is certainly alluring to the owners of the 
various plants. Even here, however, there is a perhaps unreasoned 
fear that the proposed benefits may not materialize, and a disincli- 
nation to merge individual identity. There is the desire to sell 
out at the highest possible prices When the combination is of 
several successful companies, there is naturally a determination to 
secure a large profit by the sale. The acquisition of at least the 
important companies is necessary to the scheme of combination. 
The result is that the owners of the various plants receive a very 
high price if they sell for cash; a large bonus of stock if they sell 
for stock. It must be recognized that the constituent companies 
are often of much greater intrinsic value than is represented by the 
amount of money it would take to duplicate their plants. The 
tact that a business is going and established — its good-will, to use 
a loose but descriptive term — is often a more valuable commercial 





1 This was the method in the case of the United States Rubber Company. Report 
of Industrial Commission, xiii. 8. 
2 Ibid. i. 15. 
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asset than its whole tangible property. Even so, the price in cash 
or stock at which the constituent company sells out to the trust is 
generally largely in excess of the value of the constituent company, 
even reckoned on the basis of its earning capacity. 

The initial cost of the combination over and above the sum of 
the values of its constituent parts must be a considerable amount. 
It is made up as follows: the excess, above value based on earn- 
ing capacity, paid owners of the companies merged, plus the 
banker’s profits, plus the promoter’s profits, plus lawyers’ fees, 
advertising, and incidental expenses. This can mean only one 
thing. Judged by the capitalization of the constituent companies, 
even when that is based on earning capacity, the combination is 
largely overcapitalized. Its securities at par on their face stand 
for a much greater value than the value of the constituent com- 
panies as such.?, Whether the face value of the securities of the 
combination represents more than the value of the assets of con- 
stituent companies plus the fact that these assets are held and 
managed by the combination, — whether, in other words, the com- 
bination judged by its own earning capacity is overcapitalized, — 
is a different question. We have found that there is true value, a 
commercial asset, in the fact of combination. Further, we have 
separated this value into the following parts: (1) Economic 
benefits of combination; (2) Saving the wastes of competition; 
(3) Monopoly control. The value of all or perhaps any one of 
these as a basis for capitalization may exceed the excessive initial 
cost of forming the combination. If it does, the combination, 
judged by its own earning capacity and only from its own point of 
view, is not overcapitalized. 

The combination must be scrutinized, however, from other points 
of view than its own. The character of a combination, that is, the 
values which make up the basis of its organization, is determined 
by the reasons which led to its formation. In actual fact all 
these reasons in greater or less degree unite to cause the forma- 
tion of combinations. All combinations are complex in character. 
We cannot say that one is founded entirely on the economic bene- 
fits of combination, another entirely on the saving of the wastes 
of competition, a third wholly on monopoly control. Such hard 





1 Report of Industrial Commission, i. 14. 

2 The total securities of the United States Steel Corporation are more than the 
total securities of its constituent companies by over four hundred and fifty million 
dollars. 
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and fast lines cannot be drawn around real combinations. For 
purposes of discussion, however, we may separate this complex 
character into distinct divisions. Further, let us assume that 
capitalization is a true standard of measurement. Suppose there 
are one hundred steel companies in active operation in the United 
States. (1) Fifty of these companies combine in a large corpo- 
ration, capitalized for $100,000,000. Of this $60,000,000 rep- 
resents the value of the constituent companies based on the 
earning capacity, and $40,000,000 the value of the economic 
benefits of combination. This corporation will be able to pay 
fair dividends on its capitalization without either raising the sell- 
ing price of its products or reducing the wages of its laborers, 
It can do this because it is founded on real value, namely, the 
economic benefits of combination. (2) Suppose, instead of fifty, 
seventy-five of these steel companies combine in a large cor- 
poration capitalized for $220,000,000. Of this $120,000,000 repre- 
sents the value of the constituent companies based on earning 
capacity; $80,000,000 the value of the economic benefits of com- 
bination, and $20,000,000 the saving of the wastes of competition. 
So long as the wastes of competition are saved, this corporation 
will be able to pay fair dividends on its capitalization without 
either raising the selling price of its products or reducing the 
wages of its laborers. It can do this because it is founded on 
true value, namely, the economic benefits of combination plus the 
saving of the wastes of competition. (3) Suppose, instead of fifty 
or seventy-five, ninety-five of these steel companies combine ina 
large corporation capitalized for $440,000,000. Of this $160,000,000 
represents the value of the constituent companies based on earn- 
ing capacity; $120,000,000 the value of the economic benefits of 
combination; $60,000,000 the saving of the wastes of competi- 
tion; $100,000,000 monopoly control. To pay dividends on the 
$100,000,000 representing monopoly control, this combination 
must lower wages or raise prices. It must do this because this 
part of its capital is founded not on true value, but on the fact that 
the combination is a practical monopoly. 

In the difference between the first two combinations and the last, 
in the opinion of the writer, lies the trust problem. Let us assume 
in each example suggested that the combination embraces all the 
corporations engaged in a particular industry; that each combina- 
tion controls the entire business of the country in this industry; 
that the only difference lies in the basis on which each is founded. 
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Competition has been entirely cut off in each case. Potential 
competition — that is, competition which will come into exist- 
ence when alien capital sees opportunity for profitable investment 
—remains. When will this competition in fact arise? In other 
words, when will capital see opportunity for profitable investment? 
In the case of the first two combinations, never. The first two 
combinations are making a fair return on actual values which they 
possess. New capital will have neither the economic benefits of 
combination nor the saving of the wastes of competition. It can- 
not with a fair return to itself furnish products to the public at a 
lower price than that fixed by these two combinations; in other 
words, it cannot compete. In the case of the third combination, 
at once. This combination makes a profit not because of a true 
economic value, but simply because it may do as it pleases. This 
fact is an invitation to new capital sure to be accepted. The new 
competition will not require a return on $100,000,000 of wholly 
fictitious value; in other words, it can compete. This fact renders 
the situation of the third combination constantly precarious and 
sometimes desperate. When the new competition is started, the 
combination is no longer a practical monopoly. It has lost that 
part of its value which we have called monopoly control, repre- 
sented by $100,000,000. Founded and maintained on the basis 
of monopoly control, it must prevent all competition or become a 
financial wreck. In fighting competition this combination fights 
for its very life; there is no choice about the matter; it must 
oppose competition at all hazards, must, if possible, crush it out 
as soon as it shows its head. 

In the opinion of the writer, public interest does not require 
that competition should arise in the case of a combination founded 
and maintained on the economic benefits of combination and the 
saving of the wastes of competition. This combination has not 
raised prices, has not lowered wages. No one is poorer or ina 
less favorable position because of its existence. The worst that 
can be said is that every one is not better off. New values 
created from an idea have come into existence and certain per- 
sons have profited by them; in the case imagined, it is the pro- 
moter, the banker, and the owners of the constituent plants. If 
labor has so organized that it can successfully demand a share in 
these new values, it too has profited. The consumer has not. 
This, however, is dealing theoretically with the question to the 
last degree. 
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In actual fact, a combination of all the corporations engaged ina 
particular industry never takes place. In the example first given, 
for instance, where fifty corporations combined, the other fifty 
or some part of them may combine, securing also the economic 
benefits of combination. One or the other of these combinations, 
instead of paying immense profits to promoters and financiers, and 
so being obliged fully to capitalize the new value lying in the fact 
of combination, may permit this value, in part at least, to result in 
a lower selling price to the consumer. The combination doing 
this can and will undersell the one that does not. It will there- 
fore secure the majority of trade and tend to secure the entire 
trade. Thus, in fact, the economic benefits of combination and 
the saving of the wastes of competition which come into existence 
through this idea of consolidation tend logically to result in a 
lower price to the consumer. He, too, will share in the new 
values. This is the ideal condition which all combinations should 
reach. If potential competition were efficient, the real condition 
would approach closely to the ideal. Unquestionably, however, 
potential competition is not efficient in actual practice. Stated 
in a broad way, the solution of the trust problem lies in making 
potential competition as effective in fact as it is in theory. What 
is needed to accomplish this? 

First, alien capital must know all the facts, must see the organi- 
zation, operations, and profits of the combination with the same 
distinctness with which it has been assumed to see them in the 
illustrations of this paper. Nothing in the nature of things makes 
this impossible or even difficult. 

Second, means must be devised to counteract the fact that in 
the nature of things potential competition cannot instantaneously 
become actual competition. It must be recognized that even with 
abundant capital one cannot erect a steel manufacturing plant or a 
sugar refinery until considerable time has elapsed. It must also 
be recognized that this delay, besides involving possible changes 
in the conditions of trade, affords precisely the opportunity to 
those in control of the practical monopoly to yield to that instinct 
pretty generally rooted in imperfect human nature, —to make a 
lot of money now, and be good ever after. Further, strikes and 
other incidents for which those in control of the practical monop- 
oly may not be directly responsible are likely to work public 
discomfort. To indicate methods for reaching results is not within 
the scope of this mere statement of the trust problem. Govern- 
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ment inspection and supervision, as covering the point under 
consideration, is suggested only by way of example. 

Third, the combination must fight the new competition only by 
proper methods. This is not the case at present. Cut-throat 
competition flourishes ;* it is said that freight and other discrim- 
inations still exist; the writer hazards the opinion that things are 
done by the combination for which its directors as individual 
citizens would hesitate to assume the responsibility. 

If effort to improve existing conditions is concentrated on these 
three points, the writer believes the trust problem would assume a 
more definite aspect. 

In this statement of the problem it seems proper to the writer 
briefly to indicate why the public may with perfect propriety take 
a hand in its solution. The existence of a combination founded 
and maintained on the basis of monopoly control does affect the 
public, — the consumer, because it raises prices ;? the laborer, be- 
cause it lowers wages, and because the laborer skilled in only one 
employment has nowhere else to turn. Whether it is the public’s 
business to take a hand in the matter depends upon something 
further. Our laws are founded on the principle that there should 


be as wide freedom for the individual as is compatible with the 
safety and welfare of the whole community. Until recently, facts 
measured by this principle have justified the theory that the 
method of conducting one’s business, provided it be legal, is 





1 Testimony of Archibald S. White, President of the National Salt Company. 

“Q. That is, where there is competition you sell low, and you recoup yourself off 
the general market ? 

“ A. Certainly. And if we find it necessary we sell salt at less than cost. 

“Q. Is that fair to the competitor, do you think ? 

“A. We are not looking out for his interests.” Report of Industrial Commis- 
sion, xiii. 262. 

Testimony of H. O. Havemeyer. 

“Q. Now, as regards this later drop in the margin, that was caused by what com- 
petition particularly ? 

“A. That is the new interlopers, the new refineries. What do you call them, these 
different refineries? There were half a dozen of them who began active operations, 
and threatened, if we left them to themselves, to displace our meltings to the extent of 
50 per cent. 

‘*Q. Your policy was, substantially, to put the price down so they would not find 
it profitable to remain in business? 

“ A. And to secure the continuation of the output of the American Sugar Refinery, 
which is very vital to it.” Ibid. i. 108. 

2 Prices may be lowered in fact and at the same time raised in principle. Improved 
machinery, a wider market, and other conditions not springing from combination are 
excluded from consideration in this paper, but are of great practical importance. 
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one’s own private affair; that it is none of the public’s business. 
If by force of the existing movement towards consolidation the 
business of men or corporations may become so combined as to 
result in a practical monopoly, something which does affect the 
public, the facts have outgrown the theory. <A change in degree, 
as is not unusual, effects a change in substance. 

Regarded more narrowly, the right of the public to take a 
hand appears to be obvious ; an exercise of the right would seem 
to be neither revolutionary nor radical. To what do trusts owe 
their existence? Practically all of them are now corporations. 
They have not been able to maintain a successful existence in any 
other form. Further, even in the case of the real trust and the 
pool, the constituent parts of the combination were themselves cor- 
porations and were so of necessity. The recognized advantages 
of the corporate form of doing business are principally three: 
(1) Many persons are able to act as a single legal entity. (2) 
The liability of the owners of the business, that is, the stock- 
holders, is limited in amount. (3) The legal entity has continuous 
existence. Less obvious advantages, but flowing from these, are 
(1) the ability to raise a large capital because of the fact that 
the investor’s liability is limited, and because of the convenience 
with which evidence of ownership, that is, stock certificates, may 
be issued and subsequently transferred; (2) and efficient man- 
agement, because, while many contribute to the financial strength 
of the enterprise, the actual management is left in the hands of the 
few, — presumably the few most capable, namely, the directors. 
The only known way in which these advantages can be secured 
is through the corporation. Without these advantages it is im- 
possible for the trust to exist. 

Where does the corporation come from? Is it, like life, liberty, 
and the pursuit of happiness, something to which men are born 
and to which they have an inalienable right? Corporations in 
this country exist only by permission of the legislatures of the 





1 “ The great distinctive feature of a corporation is, that it is authorized by a law 
or grant to act as an artificial being, the several members of which constitute one per- 
son in law, and have but a single will.” Hand, Senator, in Gifford v. Livingston, 2 
Davis (N. Y.) 395. 

‘“‘ The corporation is a protection in that the liability is limited; it is capable in that 
it renders possible the collection of a great capital; it is efficient because the directors, 
and they alone, govern its policy and its contracts; and it is convenient because it is 
easy to sell or buy or pledge or bequeath one’s interest in the concern.” Cook on the 
Law of Corporations, p. 3. 
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various states, — by sanction of the public, acting through its chosen 
representatives. This fact seems sometimes to be imperfectly rec- 
ognized.? Permission of the sovereignty is the absolutely essential 
requirement to bring a corporation into being; and this has always 
been true from the very earliest times. There is not and never 
has been a business corporation at common law.2 Further than 
this, the first corporations were formed for the purpose of carrying 
on some enterprise directly for the public. The learned author 
of “ The History of the Law of Business Corporation before 1800” 
has said in these columns, in speaking of English corporations in 
the year 1692: ‘“ But the corporation was far from being regarded 
as simply an organization for the mere convenient prosecution of 
business. It was looked on as a public agency.” * 

The public created corporations for its own good; for its own 
good it may limit their functions or regulate their powers. The 
public must act by legislation. Because there is true economic 
value in the movement which has resulted in trusts, this legislation 
should not go beyond the point of making potential competition 
efficient. 


Robert L. Raymond. 





1 “ A corporation is an artificial being, invisible, intangible, and existing only in con- 
templation of law. Being the mere creature of law, it possesses only those properties 
which the charter of its creation confers upon it, either expressly, or as incidental to 
its very existence. These are such as are supposed best calculated to effect the object 
for which it was created. Among the most important are immortality, and, if the 
expression may be allowed, individuality, — properties by which a perpetual succession 
of many persons are considered as the same, and may act as a single individual.” 
Marshall, C. J., in Dartmouth College v. Woodward, 4 Wheat. 636. 

2 Testimony of H. O. Havemeyer before the Industrial Commission. “ It is my opin- 
ion that corporations are under no obligations whatever to any of the States for their 
existence. Quite the reverse. The States are under obligations to them.” Report of 
Industrial Commission, i. 103. 

3 Williston on History of Law of Business Corporations before 1800. 2 Harv. L. 
REV. 112. 

* 2 Harv. L. REV. 1180. 
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A PROBLEM IN MINING LAW: WALRATH 
v. CHAMPION MINING COMPANY. 


HE case! which is the subject of this paper fixes the property 
rights of a locator who has the apex of more than one vein 
within the lines of his claim. The precise question had not been 
presented for decision before this controversy arose. The problem 
attempted to be solved by the decision is one of the most per- 
plexing questions that have arisen under the mining code. The 
decision briefly stated holds, first, that where two or more veins 
apex in a claim, the court must decide which vein is the principal 
vein, and fix the end lines of the claim by reference to that prin- 
cipal vein; second, that those end lines as defined by the principal 
vein are the end lines for all other veins apexing in the claim; 
and, third, that the locator owns all the veins having any part of 
their apexes in his claim, from the apexes downward throughout 
the entire depth of the veins, within the vertical planes drawn 
through the ascertained end lines of the claim extended in their 
own direction. | 

If this decision announces a proposition of law that is to be 
adhered to, it has unsettled certain doctrines of mining law which 
have heretofore been accepted without question. It is the aim 
of this article to attempt to point out what the opinion has 
really decided, and then to examine whether the results attained 
are reconcilable with principles heretofore received as almost 
axiomatic, 

A prospector making a discovery of a metalliferous vein upon 
the unappropriated mineral lands of the United States has the 
right to locate a mining claim upon his discovery. It was believed 
among all classes engaged in mining, as well as among mining 
lawyers, that the locator by making a proper location upon his 
discovery acquired the right to mine his vein from its apex down- 
ward, so long as he confined his workings within vertical planes 
drawn downward through what the law defined to be the end lines 
of his claim, provided he did not obtrude within the planes of the 
end lines of some older location which owned that particular 





1 Walrath v. Champion M. Co., 171 U. S. 293. 
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portion of the vein by reason of its ownership of the apex. But 
this common belief has been shown to be not justified under a 
peculiar state of facts by this decision of the Supreme Court of the 
United States, the ultimate authority upon such questions. The 
opinion was delivered May 31, 1898, and it was concurred in by 
a unanimous court. It advanced propositions which at first blush 
seem a radical departure, in that a mining claim was given a 
portion of a vein the apex of which portion was not covered by 
the claim but was clearly outside the claim. 

The statute of the United States! which governs the rights of 
claimants of veins, as distinguished from placers, gives to 


“the locators of all mining locations heretofore made or which may here- 
after be made . . . so long as they comply with laws of the United States, 
and with state, territorial, and local regulations not in conflict with laws of 
the United States, . . . the exclusive right of possession and enjoyment 
of all the surface included within the lines of their locations and of all veins, 
lodes and ledges throughout their entire depth, the top or apex of which 
lies inside of such surface lines extended downward vertically, although 
such veins, lodes or ledges may so far depart from a perpendicular in 
their course downward as to extend outside the vertical side lines of such 
surface locations. But their right of possession to such outside parts of 
such veins or ledges shall be confined to such portions thereof as lie between 
vertical planes drawn. downward as above described, through the end lines 
of their locations, so continued in their own direction that such planes will 
intersect such exterior part of such veins or ledges.” 


All mineral patents of the United States grant this right to 
follow the vein outside the side lines within the end line planes, 
and all mining lands granted by patent are subject to this right 
of extra-lateral pursuit of the owners of adjoining locations.? 


Before passing to the case under examination, it may not be 
amiss to define a few common terms of mining law, so far as a 
definition is needed for this discussion. All veins or lodes are 
conceived to be more or less tabular in form, or as sheets of min- 
eral-bearing substance of varying thickness found in the earth’s 
crust. The apex of a vein means that terminal edge of the vein 
which approaches nearest to the surface of “ rock in place,” 2. ¢., 
the unbroken mass of the earth as distinguished from surface wash, 





1 Rev. Stat. sec. 2322. 
2 A mineral patent is read just as if the statute were written in it, whatever the 
terms of the patent may be. Walrath v. Champion M. Co., 171 U.S. 305. 
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or float, or the material of detrition. The strike, or onward course 
of a vein, is its longitudinal direction across the country. If the 
vein outcrops on the surface, this strike is shown by the course 
the vein takes on the surface. But the true strike of a vein is a 
horizontal line, the line of a level run in the vein and lengthwise 
the vein.!. The dip of a vein is its extension in depth, the “ course 
downward” and “depth” of the statute, and is, for any particular 
place on the vein, the steepest inclination downward of the vein 
into the earth. The dip is spoken of as easterly or westerly or 
some other compass direction, or as being of so many degrees, 
which means so many degrees from the horizontal. Thus, a vein 
going into the earth toward the east at an angle of sixty-five 
degrees from the horizontal is said to dip easterly sixty-five 
degrees. Mathematically, the dip must be at a right angle to the 
true strike. The term “ extra-lateral” refers to the right given by 
statute to pursue a vein outside the segment of the earth defined 
by the surface lines of the claim. 

The following diagram, taken from the reports of the case,? 
shows the situation of the contesting claims, the portions of the 
vein in dispute, the end lines claimed by the respective parties, 
the courses of the veins, and the lines as fixed by the three 
courts which in turn passed upon the case. Careful reference 
is required to be made to this diagram in order to comprehend 
the points involved. 

Walrath, the complainant, as owner of the Providence, brought 
suit in the Court below against the Champion Company, as the 
owner of the New Year’s and New Year’s Extension. The relief 
sought was the establishment of the rights of the Providence 
claim in the vein called the Contact, and an accounting for ores 
extracted from that vein by the Champion Company. 

There were two veins in the Providence, both dipping easterly, — 
one a fissure vein in granite called the Providence lode; the other 
a vein on the contact of the slate and granite formations, called 
the Contact, or Back vein. The Providence was the oldest loca- 





1 Flagstaff M. Co. v. Tarbet, 98 U. S. 463. This horizontal line may be straight or 
broken or curved. It varies in direction with the lengthwise direction of the vein. 

2 In the Circuit Court, 63 Fed. Rep. 552. The diagram in this case shows the 
levels of the Champion and the courses of the end lines of the Providence, and is 
fuller than the plat, in the Supreme Court report. In the Circuit Court of Appeals, 
72 Fed. Rep. 978. The diagram here given is the same as that given in the Court 
below. In the Supreme Court, 171 U.S. 293. Two diagrams are found in this report. 
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tion. It was located in 1857 before there was any mining statute, 
when the customs of miners were controlling and were recognized 
by the courts! The claim was patented under the law of 1866, 
which was the first mining statute. Under this patent the Prov- 
idence obtained but the one lode, the Providence lode, which is 
the vein indicated by the line z2’.2 The end lines of the Providence, 
ghand ap, which are the lines crossed by the Providence lode, 
are not parallel; one line runs north seventy-seven degrees west, 
the other north seventy-three degrees west. By the act of 1866, 
parallelism of end lines was not necessary to extra-lateral rights,‘ 
but such parallelism is required by the statute of 1872, before 
extra-lateral rights accrue. But under the act of 1872 the owner 
of the Providence gained rights in the Contact vein, for the section 
quoted from the statute gave to him all other veins, the top or 
apex of which lay within the patented area. 

The New Year’s Extension, outlined by I, 2, 3, 4, g, was 
~ located under the act of 1872, which required parallel end lines 
as a prerequisite to extra-lateral rights,’ but whether that claim 
was entitled to extra-lateral rights was immaterial. 

The diagram indicates the ore bodies more particularly in 
dispute as lying between the 800 and 1000 foot levels run 
southerly from the Champion shaft. They are shown in the 
triangle formed by the line claimed by the Providence and 
the line claimed by the Champion. These ore bodies are outside 
the lines of both the plaintiff's and the defendant’s ground. The 
pleadings also put in issue the ownership of the Contact vein at its 
apex in the New Year’s Extension. 

A fact most important to note is that the action was brought by 
Walrath as the owner of the Providence. His sole claim was 
based upon his ownership of that claim, and he was relying upon 





1 Sparrow v. Strong, 3 Wall. 97; Jennison v. Ki, 98 U.S. 453; Del Monte M. 
Co. v. Last Chance M. Co., 171 U. S. 55, 62. 

2 14 Stat. 251. 

8 The statute provided that but one lode could be obtained by the patent. See 
171 U.S. 305. 

4 Eureka M. Co. v. Richmond M. Co., 4 Sawy. 302; Argentine M. Co. v. Terrible 
M. Co., 122 U. S. 478; Carson City M. Co. v. North Star M. Co., 83 Fed. Rep. 658; 
Del Monte M. Co. v. Last Chance M. Co., 171 U.S. 55. 

5 Rev. Stat. sec. 2320. 

6 Flagstaff M. Co. v. Tarbet, 98 U. S. 463; Argentine M. Co. v. Terrible M. Co. 
122 U. S. 478; King v. Amy M. Co., 152 U. S. 222. 

1 Flagstaff M. Co. v. Tarbet, 98 U. S. 453; King v. Amy M. Co., 152 U. S. 222; 
and see all the cases cited in the last note but one. 
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his ownership of an apex, and upon the continuity of his vein from 
an apex in his Providence claim to the portion of the vein in dis- 
pute. The easterly portion of the vein where it was disputed, so 
far as ore is indicated, lay outside both defendant’s and plaintiff's 
claims. Hence there was no question involved as to any common 
law presumption giving to the owner of the surface all vein beneath 
the surface, until an apex for that portion of the vein was shown 
outside the claim, whose lines include that portion of the vein.’ It 
is apparent that for Walrath to recover he must show that the dis- 
puted portion of the vein lay within the vertical planes of the end 
lines, defining his extra-lateral rights on the Contact vein. It was 
conceded that the portion of vein in dispute was in the Contact 
vein, and there was no controversy as to the situation of the apex 
of that vein. It followed that unless Walrath could show the dis- 
puted portion of the vein to be within his end line planes, judgment 
must go for the defendant. This conclusion, however, would not 
affirm that the defendant owned the disputed portion of the vein, 
or that the subject of contention was covered by the extra-lateral 
rights of his New Year’s Extension. The existence of extra-lateral 
rights upon the New Year’s and New Year’s Extension, and the 
extent thereof, were questions wholly immaterial to the issue. The 
sole question to be settled was the northerly end line plane of 
the Providence. 

The Circuit Court announced the general principle that end lines 
of the claim must be the same for all veins apexing therein, but 
departed from its principle by projecting the northerly end line 
plane of the Providence vertically along the broken line fg 4, be- 
ing the end line and a side line of the Providence.?_ In other words, 
that end line plane was not a plane, but two planes of varying 
directions. This decision gave all that portion of the Contact vein 
along the apex from the point v to the line g extended westerly 
in its own direction down to the vertical plane through the line fg 
to the New Year’s Extension. This amount according to the scale 
was more than 100 feet of apex. 

The Circuit Court of Appeals affirmed the general principle, but 
fixed the northerly end line plane of the Providence along the line 
gh extended in its own direction both westerly and easterly.® It 





1 For the effect of the common law presumption, see Iron Silver M. Co. v. Elgin 
M. Co., 118 U.S. 196; Jones v. Prospect M. Co., 31 Pac. Rep. 642;.Consolidated M. 
Co, v. Champion M. Co., 63 Fed. Rep. 540, 550. 

2 Walrath v. Champion M. Co., 63 Fed. Rep. 552, 558. 

8 Walrath v. Champion M. Co., 72 Fed. Rep. 978. 
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gave that portion of the Contact vein along the apex from the 
point v to the line g 4 extended westerly in its own direction, to the 
Providence, and in consequence all that portion of the vein upon its 
dip went to the Providence.! That portion of the apex just described 
lies outside the surface lines of the Providence. The Supreme 
Court concurred in the general principle and affirmed the ruling of 
the Circuit Court of Appeals. But since Walrath alone appealed 
the Supreme Court had no jurisdiction to reverse the decision as 
to the portion of the vein last mentioned. 

Prior to these decisions, the only ruling upon this question was a 
dictum of Judge Field in Iron Silver M. Co. v. Elgin M.Co.2 And 
when the dictum is closely examined it simply says that the rights 
of the locator for all veins in his location cannot go beyond the 
planes of his end lines. It does not affirm, what Judge Hawley 
thought it did,t namely, that the right of the locator upon every 
vein in his claim extended up to the end lines. 

It will be useful to consider the law of apex as adjudicated in 
various other decisions in regard to single veins in aclaim. Under 
the laws of 1866 and 1872, the locator obtains no extra-lateral or 
other rights upon any portion of the vein, whose apex is outside 


the surface lines of his clain.® It was never before suggested that 
there could possibly be a case contrary to this rule. If the apex 
crossed both end lines and between those lines was, for any part 





1 By a reference to the line claimed by the Providence, as shown in the diagram, it 
will be seen that the Providence made no claim to that portion of the apex. 

2 Walrath v. Champion M. Co., 171 U.S. 293, 312. 

8 118 U.S. 196, 209. It is apparent that the Justice was combating the doctrine 
contended for in the dissenting opinion of Chief Justice Waite and Justice Bradley, 
to the effect that the end lines of a mining location, regardless of the end lines marked 
by the locator, are to be fixed by the court by projecting parallel end lines crosswise 
the general course of the vein at the extreme points where the apex leaves the loca- 
tion as marked on the surface. However easy of application such a rule would be to 
a vein having a substantially straight onward course, it was a practical impossibility 
as applied to the vein in that particular case, for the course of the apex described a 
“horse-shoe.” See 118 U.S. 203, for the diagram. It may be conceded that Judge 
Field amply demonstrated the weakness of the view of his dissenting brethren, but in 
the eagerness of argument he enunciated a general principle as controlling a most 
difficult question which was not being argued before the court and which it was not 
necessary to decide, for there was no question in the case involving more than one 
vein in a single claim. 

4 See 63 Fed. Rep. 558, where the language of Judge Field is quoted. 

5 I)el Monte M. Co. v. Last Chance M. Co., 171 U.S. 55, 91, decided at the same 
time as the case of Walrath v. Champion; and singularly enough the Walrath case re- 
affirms the other case. 
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of it,! continuously along its strike within the claim, the whole 
of the vein on its dip belonged to the claim within the end line 
planes. If, however, the apex departed over a side line and 
then returned to the claim, no extra-lateral or other right ex- 
isted as to that part of the vein apexing wholly outside of the 
claim. 

The case just put is one of end lines fixed by the locator. But 
there are cases where one or both end lines must be projected by 
the courts according to the equity of the statute. 

(a) If the apex crosses both side lines, those side lines become 
end lines,’ but in a case where the apex crossing both side lines 
courses or strikes more with the length of the claim than across it, 
z.¢., if the angles made with the side lines are less than forty-five 
degrees, it is said that end lines parallel to the located end lines 
are to be drawn at the points where the apex departs from the side 
lines of the claim‘ (4) If the apex crosses an end line and a side 
line, the end line crossed is one end line and the other end line is 
to be drawn parallel thereto at the extreme point of apex departure 
on the side line,® and this rule is applied to every such case.’ (c) If 
the apex crosses an end line and is terminated in the claim, the 
crossed end line is one end line, and another end line parallel to it 


is drawn at the point of termination.’ (d) If the apex crosses in 
and out of the claim on the same side line, end lines parallel to the 
located end lines are drawn at the points of final departure.® (¢) If 
the apex crosses neither line of the claim, it is suggested that end 
lines be drawn parallel to the located end lines, giving the locator 





1 There are cases of an apex split along the strike of the vein by a side line. In 
such cases the older location takes the whole vein. Bullion M. Co. v. Eureka M. Co., 
5 Utah, 3; Empire State M. Co. v. Bunker Hill M. Co., 114 Fed. Rep. 417; 106 Feb. 
Rep. 471 ; Argentine M. Co. v. Terrible M. Co., 122 U.S. 478 (dictum). 

2 Waterloo M. Co. v. Doe, 82 Fed. Rep. 45. 

8 Flagstaff M. Co. v. Tarbet, 98 U. S. 463; King v. Amy M. Co., 152 U.S. 222; Del 
Monte M. Co. v. Last Chance M. Co.,171 U.S. 55. The second case cited in this note 
is opposed to the cases cited in the next note. 

# Last Chance M. Co. v. Tyler M. Co., 61 Fed. Rep. 559; Consolidated M. Co. z. 
Champion M. Co., 63 Fed. Rep. 540. See the language of Brewer, J., 171 U.S. 90, 91, 
confirming this point. 

5 Del Monte M. Co. wv. Last Chance M. Co., 171 U.S. 55, 91, citing several decisions. 

6 Brewer, J., 171 U.S. 89. 

7 Carson City M. Co. v. North Star M. Co., 73 Fed. Rep. 597, affirmed 83 Fed. 
Rep. 658. 

8 St. Louis M. Co. v. Montana M. Co., 104 Fed. Rep. 664, citing the former decision 
in the same case, 102 Fed. Rep. 430. Catron v. Old, 23 Colo. 441, contra, no longer 
authority. 
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as much length of vein on the dip as he has length of apex within 
his claim.' 

The case not noted is that of a vein crossing in over a side line 
and terminating before reaching any other line of the claim. But 
the spirit of the decisions would probably require the crossed side 
line to be one end line, and another end line parallel thereto to be 
drawn at the point of termination within the claim, unless the 
course of the vein in the claim was more with than across it. 

It appears therefore from all the decisions that the law is con- 
ceived to require, except in one very peculiar case, that a locator 
should be given the same length of vein on dip as he has length 
of apex; but every one of these decisions is based upon the idea 
that the locator should not be given any part of a vein whose 
apex is outside his surface lines. 

If, then, we suppose that the Contact vein were the only vein in 
the Providence, the solution of the case required, first, the designa- 
tion of the end lines of the Providence. Clearly, as the courts 
held, they were the lines g/ and a7, because they were the two 
extreme lines defining the ends of the claim, which were crossed 
by a vein or veins. The end lines being settled, the second ques- 
tion that arose was as to whether the Providence had extra-lateral 
rights. The court so assumed, and so far as the reports show, 
the point seems to have been conceded by the defendant.? But 
the Providence patent and original location gave rights only in the 
Providence lode. The Contact vein was granted to it solely by 
the law of 1872. But as a prerequisite to acquiring extra-lateral 
tights under that law, the claim must have parallel end lines. 
Since the end lines of the Providence were not parallel, it perhaps 
would follow that the claim gained no extra-lateral rights on the 
Contact vein. But the two end lines are substantially parallel, for 
they differ in direction only four degrees, and this objection may 
be considered obviated. The Circuit Court of Appeals expressly 
held the Providence to be entitled to follow the Contact vein 
extra-laterally. 

If the Providence is entitled to extra-lateral rights on the Con- 
tact vein, the decision may be considered as an authority for the 





1 Tyler M. Co. v. Sweeney, 54 Fed. Rep. 292 (dsctum) ; Del Monte M. Co. v. New 
York M. Co., 66 Fed. Rep. 212 (dictum) ; Tyler M. Co. v. Last Chance M. Co., 71 Fed. 
Rep. 848 (dictum) ; Del Monte M. Co., v. Last Chance M. Co., 171 U.S. §5, 89 (dictum). 

2 Mr. Curtis H. Lindley, counsel for the Champion, so concedes. 2 Lindley on 
Mines, 743. 
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proposition that if the claim is entitled to extra-lateral rights on 
the principal vein, it is so entitled upon all the veins in it. Or we 
may look at the decision in another way. The Contact vein is 
developed for merely a short distance in the Providence. It may 
be presumed to cross out over the same side it entered upon. If 
so, this case affirms the decision of the Circuit Court of Appeals in 
the cases cited as to such an apex. Or the apex may be pre- 
sumed to terminate in the claim. If that be so, this case affirms 
the decision of the Circuit Court of Appeals in the cases cited as 
to that form of apex occurrence. 

Conceding, then, the extra-lateral rights of the Providence on 
the Contact vein, if it were considered as the only vein in the 
claim, the decisions would require that through the point v an end 
line plane should be projected parallel to the end line g%. This 
is the line claimed by the Champion, and the defendant was 
entitled to judgment, since plaintiff's rights on the dip did not 
reach any portion of the vein for which suit was brought. 

The courts, however, rejected this theory of the law, because 
there were two veins in the Providence. It may be conceded that, 
under the peculiar facts of this case, it was possible for the court 
to say that one vein was principal and the other subsidiary. But 
it was wholly an accidental circumstance that the claim had been 
patented upon the Providence lode under the law of 1866, and had 
afterwards been granted the Contact vein by the law of 1872. 

The latter law places all veins in a claim on the same level. 
There is no principal and no subsidiary vein. Since one lode and 
only one could be patented under the law of 1866, and since that 
lode was required to be named in the patent, the diagram annexed 
to the patent contained a lode line designating the course of the 
lode named in the patent. It is true that the draughtsmen of the 
Land Office, after the law of 1872, forgetting that the latter law 
patented a surface and all lodes therein, continued to indicate a 
lode line in the patent. But the lode line meant nothing. The 
patent conclusively proved a vein to be in the ground, but the lode 
line did not prove that there was any particular lode in the patented 
area at any particular place, or that the lode indicated by the lode 
line was at that place.’ It is believed that the patents now being 
issued do not contain any lode line. 

Hence it is that any attempt to fix a principal vein in regard to 
locations under the law of 1872 is so illusory. The difficulties that 





1 Consolidated M. Co. v. Champion M. Co., 63 Fed. Rep. 540, 551- 
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would arise in the latter case, where there were two or more veins 
in a claim, must be extraordinary. Suppose a vein to be discov- 
ered and a location made upon that discovery in such a way that 
the apex crosses an end line and a side line midway the claim. If 
the claim is 1500 feet long, the locator has but 750 feet of apex, 
and his end lines would be made that far apart. But suppose that 
later another vein is discovered crossing both end lines of his loca- 
tion and coursing within his claim for the whole length of it. On 
this latter vein he is entitled to 1500 feet of vein. Who is to say 
which is the principal and which the subsidiary vein? Is priority 
of discovery to be the criterion? If so, the locator would lose on 
the second vein 750 feet of vein, which the law expressly gives 
him, if this Walrath case announces a correct principle. The 
obstacles to a search for a principal and a subsidiary vein under 
the law of 1872 seem to be insuperable. 

The second proposition advanced by the court, to wit, that the 
end line planes for every vein in the claim must be the same, is no 
less untenable. Assume that the Providence claim is located and 
patented, and the New Year’s Extension non-existent. A locator 
coming upon the ground would find a wholly unoccupied apex 
from the point v to the line gf, extended in its own direction 
westerly. The express words of the statute permit him to locate 
it. This case affirms that the locator would get nothing, because 
that portion of the vein belongs to the Providence. 

Again, assume that the Contact vein passes out of the Provi- 
dence at v and turns westerly upon its strike, dipping southerly. 
It is apparent that the plane of the line fixed by the Circuit Court 
of Appeals will never cut the Contact vein. Yet this decision says 
that all of that vein, southerly of the line fixed by the Circuit 
Court of Appeals, so far as the vein is developed, belongs to the 
Providence. If that is true, in the case last supposed, the Provi- 
dence would own the Contact vein westerly of the point v until the 
vein ceased upon its strike. Is it conceivable that in such a case 
the court would have rendered this decision or affirmed its general 
principle? 

Suppose a second case. It is wholly possible that the Contact 
vein might go out of the Providence across the line cd, and then 
extend northerly for a long distance, practically parallel to the 
west side of the Providence, but outside the Providence. The re- 
suit of the decision would be that all of the Contact vein outside 
the Providence until the point was reached, where that vein was 
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cut by the line fixed by the Circuit Court of Appeals, would belong 
to the Providence. That distance would be over 1500 feet, and 
the astonishing result of this case is that that 1500 feet of apex and 
vein would belong to a claim which did not cover that length of 
apex in any way; for if the decision is correct when applied to 50 
or 100 feet of apex, it must be none the less correct when applied 
to 1500 feet of apex. 

Let us test the decision by a third case. It is a possible, though 
not a usual, thing for a vein to go into the earth vertically. Imagine 
the Contact vein from the point v, where it leaves the Providence, 
to the point where it is cut by the line fixed by the Circuit Court 
of Appeals, — and that is the portion of the vein that is expressly 
declared to belong to the Providence, — imagine that portion of 
the vein to be vertical. On its course downward that portion of 
the vein would always be under the New Year’s Extension, and that 
portion necessarily both in length and in depth would be within 
the surface lines of the New Year’s Extension. No mining engineer, 
however elastic his conscience, would dare to say that the apex of 
that length of the vein was not in the New Year’s Extension. The 
law expressly says that if that be the case, such portion of the vein 
belongs to that claim. Yet this decision holds that it belongs to 
the Providence. If the Contact vein had been a vertical vein, it is 
inconceivable that the court would have decided the case as it did. 

The decision is all the more strange when one recalls the words 
of another case in this same volume of reports. The court there 
say: “ Upon the fact that an apex is within his surface lines, all 
his [the locator’s] underground rights are based. When, then, he 
owns an apex, whether it extends through the entire or through 
but a part of his location, it should follow that he owns an equal 
length of the ledge to its utmost depth.” But the Walrath deci- 
sion gravely propounds a case where the locator has an apex 
within his surface through his entire location, and has the undis- 
puted and conceded right to that surface, and yet does not own 
that very portion of apex which he has covered. 

We may put another case. Assume that the apex of the Con- 
tact vein entered the Providence across the line ef, and then pro- 
ceeded easterly cutting the lode line, and crossed out of the claim 
over the line of. There are decisions of courts based upon an 
express statute which say that such a vein cannot belong to the 





1171 U.S. 91. 
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Providence beyond the planes of the lines ef and 07.1 Whether 
those side lines are end line planes for such a cross vein, so as to 
give extra-lateral rights upon the cross vein, is a very different 
question, but its solution is not germane to this discussion. Sup- 
pose, however, that the crossing vein does not cut a vein running 
a part of the length of the claim. In such a case of crossing, it is 
absolutely certain that the principle of the case we are discussing 
cannot apply. 

But one other hypothetical case needs to be suggested. Con- 
ceive that the Contact vein entered the Providence where it is 
shown to enter, and then proceeded until it joined the Providence 
lode, and thence southerly the two veins were identical. Such a 
situation would present an instance of a vein forking or splitting 
upon its strike. North of the point of junction the two veins are 
wholly separate and distinct; one vein in the case supposed would 
depart from the Providence at z, the other at v. This very case 
was presented to the Circuit Court of Appeals of the Eighth Cir- 
cuit, and a unanimous court, after full consideration, held that in 
such a case each fork would have its own end line? It shows that 
for the one vein there is one end line and for the other vein a 
totally different end line, and it never occurred to the eminent min- 
ing counsel engaged in that case to contend that a claim could 
own an apex wholly outside the claim. 

From these hypothetical cases it appears that not only is this 
Walrath case impossible of application, but that it is contrary to 
the terms of the statute. Judge Hawley, who decided the case in 
the Circuit Court, is a judicial officer of the widest experience and 
highest reputation in mining cases. He saw the impossibility of 
giving to the Providence a portion of a vein of which it had not the 





1 Such a vein is a cross vein. One set of cases maintains that the cross vein from 
side line to side line of the older claim belongs to the older claim. Other cases say 
that merely the space of intersection of the two veins belongs to the older claim. 
Hall v. Equator M. Co., 11 Fed. Cas. No. 5931, dictum; Branagan v. Dulaney, 8 Colo. 
408 ; Lee v. Stahl, 9 Colo. 208 ; 13 Colo. 174; Oscamp v. Crystal River M.Co., 58 Fed. 
Rep. 293, citing other Colorado cases. But for the present law of Colorado see 
Calhoun M. Co. v. Ajax M. Co., 27 Colo. 1, 59 Pac. Rep. 607. Compare Pardee v. 
Murray, 4 Mont. 279. It is probable that the courts have mistaken the meaning of the 
statute. Watervale M. Co. v. Leach, 33 Pac. Rep. 418; Wilhelm z. Silvester, 101 Cal. 
358. It was intended to apply to veins crossing or intersecting only on dip and not 
on strike, but it is now too late so to contend. 

2 Colorado Central M. Co. v. Turck, 50 Fed. Rep. 888, 898. This case leaves in 
doubt whether the side line crossed would become an end line or whether, at the point 
of crossing on the side line, an end line would be drawn parallel to the end lines. 
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apex, but in deference to a dictum of Judge Field, he was driven 
to making the end line plane of the Providence a broken plane, 
thus increasing the length of vein given to that claim as the vein 
descended into the earth. The higher courts were appalled by the 
hopeless incongruity of such an end line, but their conclusion is no 
less indefensible. 

It is probable, too, that the apparent injustice of the line claimed 
by the Champion weighed upon the courts. If that line had been 
affirmed by the decision, the Champion Company would have 
taken, perhaps, not only a portion of the Providence shaft, but also 
the greater part of its underground workings. In an attempt to 
avoid such a result, the courts made, it is suggested with deference, 
an erroneous ruling. 

But is there any rule that is capable of application to all cases 
of plurality of veins in claims located under the act of 1872 ? It 
is believed that such a rule can be formulated. We may leave out 
of view cross veins which actually cross some other vein, for they 
are governed by another statute. It is apparent that if all the veins 
are crosswise the claim, no difficulty would arise. If one vein is 
lengthwise and the other crosswise the claim, the cross vein will 
always be a statutory cross vein, except in those peculiar cases 
where the crossing vein terminates before it reaches the vein run- 
ning lengthwise, or the lengthwise vein terminates or passes out 
over a side line before it reaches the vein running across the 
location. 

With such veins eliminated there would remain veins crossing 
both end lines, veins crossing an end line and a side line, veins 
crossing in and out on the same side line, veins crossing an end 
line and terminating in the claim, and veins crossing no line of the 
claim. The rule would be that no vein could have extra-lateral 
rights beyond the planes of the end lines as marked by the locator. 
For each particular vein fix the extra-lateral rights upon it accord- 
ing to the rules now laid down in the decisions. Every end line 
plane for any vein in the claim would necessarily be parallel to the 
end lines of the claim. If those end lines as fixed by the locator 
be not parallel, no extra-lateral rights would exist in regard to any 
vein. Such a rule would be reconcilable with the law as it has 
been settled by decisions. This Walrath case could be disposed 
of by saying that it is applicable solely to claims located and 
patented under the law of 1866. 

The effect of the rule suggested may be better seen in the follow- 
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ing diagram, representing a number of possible occurrences, all in 
one claim, 

Let the figure 1, 2, 3, 4 represent a mining claim, with one apex 
aa’ crossing an end line and side line, another apex 40’ cross- 
ing an end line and terminating in the claim, another apex cc 
crossing in and out on a side line, another apex dd’ crossing both 
side lines, but crossing no other vein, another apex ¢e’, an actual 
cross vein, and another apex f/’, a crossing vein cutting only one 
side line. The various broken lines drawn at the points of depart- 
ure of the veins aa’, 60’, cc’, represent the planes governing the 
extra-lateral rights of the claim on the respective veins. The claim 
obtains no extra-lateral rights on any portion of apex which is not 
contained within the surface lines of the claim. The apex ¢é’ isa 























statutory cross vein, governed by the cross vein statute. It is im- 
possible, however, to make any rule to govern the right of the claim 
on the veins da’, ff’. The decisions say that the side lines would 
be end lines, and if that rule is to be applied, it is not possible to 
draw planes for them parallel to the end lines, and such veins must 
be an exception to any rule. 

If, an attempt is made to apply to the above situation as out- 
lined in the diagram the court’s rule that the end line bounding 
planes for all veins in a claim must be the same, it is at once seen 
that the rule cannot be applied without giving the claim apexes 
that it does not cover. In such a situation the difficulty of iden- 
tifying the principal vein seems equally hopeless. 

The rule suggested above has singularly enough been followed 
by the same Circuit Court of Appeals, which decided the Walrath 
case, without even noticing the contrary rule, which it had estab- 
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lished. In Montana M. Co. v. St. Louis M. Co.! that court, with 
the same judges sitting, had before it a case where a claim, the St. 
Louis, had in it two veins. The one vein, called “ Discovery,” ran 
the full length of the claim crossing two parallel end lines.2, The other 
vein, called “ Drum Lummon,” entered and passed out of the claim 
on a side line.? It is apparent that under the Walrath case the St. 
Louis claim took all the Drum Lummon vein for the full length 
of apex between the end line planes of the St. Louis claim. But 
the court held, in its second decision in the case,‘ that the extra- 
lateral rights of the St. Louis claim upon the latter vein were limited 
by end line planes drawn parallel to the end lines of the claim and 
through the points of extreme departure of the latter vein. Hence 
it held that the end line planes for the Drum Lummon vein 
were different from the end line planes for the other vein in the 
claim. It was not suggested to the court that it was violating the 
rule laid down in its former decision,® which had been affirmed by 
the Supreme Court.6 The court does not seem to have recalled 
the principle of its former decision, but said that ‘ the entire vein 
{Drum Lummon] must be considered as apexing upon the senior 
location [the St. Louis] until it has wholly passed beyond its side 
line,” but no further. And the court gave to the second location 
all of the apex within its lines, outside the side line of the St. Louis, 
although that portion was within the end line planes defining the 
extra-lateral rights of the St. Louis claim on the other vein. This 
decision is the best possible commentary on the Walrath case, and 
affords a complete refutation of the rule laid down in it. 


John Maxcy Zane. 


CHICAGO, ILLINOIS. 





1 102 Fed. Rep. 430. 

2 102 Fed. Rep. 432; 104 Fed. Rep. 665. 

3 See diagram, 104 Fed. Rep. 66s. 

4 St. Louis M. Co. v. Montana M. Co., 104 Fed. Rep. 664, 669. It may have beer 
an oversight on the part of the attorneys for the St. Louis that they did not cite the 
Walrath case and did not claim any more than the court gave them. But that would 
not justify the court in disregarding a principle which it had expressly held to be all 
controlling. 

§ Walrath v. Champion M. Co., 72 Fed. Rep. 978. 

6 Walrath v. Champion M. Co., 171 U.S. 293. 
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DISCOVERY IN MASSACHUSETTS. 


PART I. 


HE object of this article is to present a general view of the 
process of discovery in Massachusetts and of its possibilities 

for practical usefulness, and to place in proper perspective the pe- 
culiarities of the statutes and decisions on the subject. The atti- 
tude hitherto of the Massachusetts bar toward the system has 
been such that in 1898, inGunn v. N, Y., N. H., & H. R. R.,! the 
court felt called upon to suggest to the bar that “‘ there can be no 
doubt, we think, of its utility when properly administered.” As 
this remark and the comparative scarcity of reported cases indi- 
cate, the practice of seeking discovery has not been so common as 
one might have expected in view of the opportunities offered by 
the statutes.2 [t is probably a common opinion among Massa- 





1 171 Mass. 417, at p. 421. 

2 Revised Laws of Massachusetts (1902), c. 173, §§ 57-67, 88: 

SECTION 57. The plaintiff, after the entry of the action, and the defendant, after 
answer, or in a real or mixed action, after plea, and before the opening of the trial on 
the merits, may file in the clerk’s office . . . interrogatories to the adverse party for 
the discovery of facts and documents material to the support or defence of the action. 

SECTION 58 provides for an affidavit that there is reason to believe that the inter- 
rogating party will derive some material benefit from the discovery. 

SECTION 59. Interrogatories shall be answered, and the answers shall be filed in 
the clerk’s office, within ten days after notice of the filing thereof has been given to 
the party interrogated or to his attorney, unless, upon cause shown either before or 
after the expiration of said ten days, further time is allowed by the court. ... 

SECTION 60. Each interrogatory shall be answered separately and fully. The an- 
swers shall be in writing, under oath, and shall be signed by the party interrogated, 
who may introduce into his answer any matter relevant to the issue to which the 
interrogatory relates. 

SEcTION 61. If a corporation is a party to an action, the adverse party may 
examine the president, treasurer, clerk, or a director, manager or superintendent or 
other officer thereof, as if he were a party. 

SECTION 62, If a document, book, voucher or other writing called for by an inter- 
rogatory contains matters not pertinent to the subject of the action, the answer may 
state such fact, and that such part has been sealed up or otherwise protected from ex- 
amination ; and thereupon such part shall not be inspected by the interrogating party, 
but he may apply to the court and obtain an order to inspect the part so protected 
from examination, or so much thereof as the court, upon a hearing, or if necessary, by 
its own inspection, shall find to have been improperly withheld and concealed. 
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chusetts lawyers that the filing of interrogatories before trial is, in 
the absence of special circumstances, either a waste of time and 
labor or inexpedient because of the danger of warning an oppo- 
nent by asking him questions. Some lawyers, however, often file 
interrogatories, and as the use of statutory interrogatories is in- 
creasing, some discussion of the subject may be of service to the 
bar as well as of general interest. 

The history of the process of discovery in the English courts! 
shows an accumulation of inconsistent precedents. A careful 
reconsideration by the Massachusetts courts of some of their 
earlier decisions and dicta will be necessary to develop the system 
along definite lines, and to avoid the confusion and the results of 
confusion presented by the English books and precedents. 

Statutory discovery in Massachusetts dates back to the Practice 
Act of 1851. Before that time there were limited rights to discov- 
ery in equity, but there were only eight or ten reported cases, and 
bills for discovery were characterized by the commissioners 
who drafted the Practice Act as “expensive, dilatory, hampered 
by many technical rules, and from these and other causes, . . . in 
our practice as nearly useless as any remedy can well be.” In 1849 





SECTION 63. The party interrogated shall not be obliged to answer a question or 
produce a document if it would tend to criminate him, or to disclose his title to any 
property the title whereof is not material to the trial of the action in the course of 
which he is interrogated, or to disclose the names of the witnesses by whom, or the 
manner in which, he proposes to prove his own case. 

SECTION 64. If an answer contains irrelevant matter, or if it is not full and clear, 
or if an interrogatory is not answered, and the party interrogated refuses to expunge 
or amend, or to answer a particular interrogatory, the court or a justice thereof may, 
upon motion, order such irrelevant matter to be expunged, or such imperfect answer 
to be made full and clear, or such interrogatory to be answered, within such time as it 
may order. 

SECTION 65 provides for costs as the court may direct. 

Section 66. Ifa party neglects or refuses to expunge, amend or answer according 
to the requirements of this chapter, the court may enter a nonsuit or default. 

SECTION 67. If the court finds that due diligence has been used, it may allow inter- 
rogatories, with an affidavit stating the reason why they were not filed earlier, to be 
filed during the trial of an action. They shall be answered forthwith or with as little 
delay as practicable, and the court may suspend the trial for the purpose of having 
them answered. 

SECTION 88. The answer of a party to interrogatories filed may be read by the 
other party as evidence at the trial. The party interrogated may require that the 
whole of the answers upon any one subject-matter inquired of shall be read, if a part of 
them is read ; but if no part is read, the party interrogated shall in no way avail him- 
self of his examination or of the fact that he has been examined. 

1 See 11 Harv. L. REV. pp. 137 and 205; 12 Ibid. 151; and Bray on Discovery, 
passim. 
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a commission was appointed, with Benjamin R. Curtis! as its chair- 
man, to revise Court Proceedings ; and after careful inquiry among 
the members of the profession, they submitted an interesting report, 
and a draft act which with few changes was enacted as Chapter 
233 of the Acts of 1851.2, The present Practice Act® is in out- 
line and in many of its details the same as the draft submitted 
by the commissioners. In their report they introduced the inter- 
rogatory statutes by a discussion of the proposal to allow parties 
to take the stand. Having dismissed that question by saying that 
they did not think it for the interests of justice or of the public 
morals that parties should testify, they proceeded as follows: 


“ Nevertheless, it does not seldom happen that facts are known to parties 
alone, or that the means of proof are expensive and difficult to be had, or 
that the facts are not susceptible of denial, and no proof ought to be re- 
quired; and in these cases it is clear there should be some means of com- 
pelling the parties to answer. This is now done by a bill of discovery filed 
on the equity side of the court ; but this is a slow, expensive, and we think 
the experience of the profession will justify us in saying, almost a useless 
remedy. 

‘We propose to substitute for this a right to file interrogatories in writing 
touching any matter pertinent to the suit, which the party to whom they are 
addressed must answer on oath or affirmation. This has long been prac- 
tised in courts of admiralty, and was introduced into the courts of Virginia 
some time since, and more recently into those of some other states. We 
believe it will be an extremely useful instrument, and will attain most of the 
benefits, without the evils of examining parties as witnesses on the stand.” * 


The Statute of 1856° allowing parties to testify removed one of 
the reasons specified by the commissioners for the introduction of 
the system of statutory discovery, but the system remains and has 
been extended to the courts of equity and probate. The reason 





1 Later Associate Justice of the Supreme Court of the United States. The other 
commissioners were Reuben A. Chapman, later Chief Justice of Massachusetts, and 
Nathaniel J. Lord, said to have been the leader of the Essex County bar at that time. 

2 The full text of the report, the draft act with notes, and the act as passed, are re- 
printed in Hall’s Mass. Practice (1851). The act was revised in 1852. See St. 1852, 
C. 312. 

* R. L.,.c. 173. 

4 Hall, Mass. Practice, p. 156. 

§ St. 1856, c. 188. 

6 The provisions for statutory interrogatories were extended to equity cases in 
1855 (see St. 1855, c. 194, and St. 1862, c. 40, and R. L. c. 159, §§ 15, 16) after a report 
on equity practice by the same commission (Mass. Senate Doc. No. 67 of 1853), and 
to probate cases in 1879 (St. 1879, c. 186, R. L. c. 162, §§ 41, 42). 
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for its present existence and development is to be found in the 
fundamental principles of procedure. 

The right to get discovery, or more properly the duty to give 
discovery,' exists as a part of a rational system of procedure to 
supplement pleading by defining issues and facilitating proof in 
order to expedite the trial. Asa condition of administering jus- 
tice to those who seek protection in its courts, the community im- 
poses upon each litigant a duty to answer reasonable questions 
under the penalties of perjury, in order to eliminate undisputed 
matters-and assist the court by affording the other party oppor- 
tunity to present his case fairly and clearly. As Lord Redesdale 
expressed it, “the object of the court in compelling a discovery is 
either to enable itself or some other court to decide on matters in 
dispute between the parties.”* The duty to give discovery, there- 
fore, appears to be primarily a duty to the court, and although 
the system results in giving the parties absolute rights, yet, in 
criticising the system, the point of view of the court should be 
constantly kept in mind. 

The Massachusetts courts are practically free to develop the 
statutory system in such manner as they think reason and eff- 
ciency demand, because the statutes provide a new system which 
is not necessarily governed by the rules of the English Chan- 
cery.2 Furthermore, the courts are given very broad powers to 
regulate all procedure by rules of court,* without waiting for the 
legislature to act. Asthe use of the system of discovery increases, 
this power may be of great importance, and the doctrine of stare 
decisis does not seem to stand in the way of its exercise, because 
the law of discovery, being a part of administrative law which does 
not directly affect substantive rights, must develop as the business 
of the courts increases. 


THE SCOPE OF THE RIGHT TO DISCOVERY — “ FISHING.” 


Courts commonly profess to a rule against “ fishing,” but this 
rule is vague and of little value, because the object of filing every 
interrogatory is to fish, if the word is used in a broad sense. The 
question is, therefore, “‘To what extent should fishing be allowed, 
and to what extent is it allowed?” The Massachusetts authorities 





1 Cf. 12 Harv. L. REv. 152. 
2 Mitford, Pleading, Pl. 191. 
8 See Gunn v. N. Y., N. H., & H. R. R., 171 Mass. 417, at p. 420. 
* RK. L., c. 158, § 3. 
8 
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seem to allow more fishing in equity cases than in cases under the 
statutes. 

Shortly before the appointment of the revision commission, 
already mentioned, in the case of Adams v. Porter,! discovery was 
sought in equity in aid of an action at law. The defendant, citing 
English authority, objected that the bill pried into the defendant’s 
case. On this point, Dewey, J., without discussing the details of 
the bill, said: 


“ Assuming the English rule to be what it is supposed to be by the de- 
fendant, yet it is not applicable in this Commonwealth. Our whole system 
of inquiry, by the instrumentality of a legal proceeding, has been that of full 
inquiry as to any and all facts that may impeach the right of property in the 
party of whom the inquiry is made.” 


The facts of the case do not seem to have required this broad 
statement. It has not since been discussed, and it may be that 
it would not be approved to-day even in equity. It has not, how- 
ever, been contradicted.? 

It was with the opinion of Judge Dewey fresh in their minds 
that the commissioners drafted the provisions for interrogatories. 
The statute passed on their recommendation gave parties a right 


to interrogate “ for the discovery of facts and documents material 
to the support or defence of the suit.” The first important opinion 
on the scope of discovery under this statute was that in Wilson v. 
Webber,’ decided in 1854, three years after the Practice Act went 
into effect. The facts were as follows: the defendant in tort for 
breaking and entering plaintiff's close answered soil and freehold 
in himself, and filed the following interrogatory to the plaintiff: 


“ Please set forth in detail the title which you have, or claim to have, to 
the close described in your declaration. If you purchased it, state of whom 
you purchased it. If you acquired title in any other way, state particularly 
and in detail how you acquired title. Annex to your answer copies of all 
deeds or other instruments under which you claim to derive any title.” 


The court held that it need not be answered, and Bigelow, J.,‘ in 
speaking of Section 61 of Chapter 312 of the Acts of 1852 (now 
R. L., c. 173, § 57), said: 


“Let us suppose a case where a plaintiff brings an action of contract for 
goods sold and delivered ; the defendant, in his answer, denies the sale and 





1 1 Cush. (Mass.) 170. 2 See Haskell v. Haskell, 3 Cush. (Mass.) 540. 
8 2 Gray (Mass.), 558. # Later he became Chief Justice. 





DISCOVERY IN MASSACHUSETTS. 115 


delivery, or alleges his ignorance thereof, and requires proof of those facts 
by the plaintiff, and also sets up the defence of release, or accord and satis- 
faction. In such a case, the plaintiff could not ask the defendant to dis- 
close any facts or documents tending to prove the release, or accord and 
satisfaction, because they would not be, strictly speaking, in support of the 
plaintiff's case ; but he might interrogate him concerning the sale and de- 
livery of the property, that being the case which the plaintiff is bound to 
prove. On the other hand, the defendant might require of the plaintiff a 
disclosure of facts tending to establish the release, or the accord and satis- 
faction, because they would directly tend to support the defence; but he 
could not inquire concerning the proof of the sale and delivery of the 
property to himself... . 

“If there were any doubt as to the true construction of Section 61 of the 
statute, by which the right to interrogate is given, it is made entirely clear 
by Section 69,’ which imposes a restriction on the right. It is there pro- 
vided that the party interrogated shall not be required to ‘ disclose the names 
of the witnesses by whom, or the manner in which, he proposes to prove his 
case.’ This provision is entirely inconsistent with the theory that by Sec- 
tion 61 a right was given to a party to seek by interrogatories a disclosure of 
the case that was to be set up against him; because such a right could not 
be exercised to any effective purpose under such a restriction as is imposed 
by Section 69. It is difficult to imagine a question relative to material facts 
in support of a case against a party the answer to which would not necessarily 
involve a disclosure of the mode of its proof. Take the case already sup- 
posed; a defendant could not well ask material questions concerning the 
time, place, or circumstances of the sale and delivery of goods, which would 
not require the plaintiff to disclose, in some degree, the proof on which he 
might rely to sustain his case ; and so, on the other hand, the plaintiff could 
not inquire into material facts tending to establish a release, or accord and 
satisfaction, without compelling the defendant to develop some part of the 
case which he must prove in order to sustain his defence. It is very clear, 
therefore, that this restriction is inconsistent with a right to interrogate a 
party concerning the proofs of his own case; and was intended to restrain 
the right to require a disclosure, fo matters in aid of a case to be established * 
against the party interrogated.” 


The doctrine of this opinion ® appears to be very different from 
that of Adams v. Porter, and it is noticeable that although the 
English equity practice was referred to by Judge Bigelow in 
Wilson v. Webber, yet he did not mention Adams v. Porter or 
the doctrine therein stated as the general doctrine of Massachusetts. 





1 Now R. L., c. 173, § 63. 2 The italics are the writer’s. 
8 Cf. Davis v. Mills, 163 Mass. 481. 
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Tested by the standard of reasonableness, the decision in Wilson 
v. Webber was unquestionably correct. But it may well be doubted 
whether the learned judge would have expressed himself in such 
general terms if the interrogatory before him had been properly 
drawn. As it is, the general remarks are likely to be used in sup- 
port of the proposition, that the party’s right to interrogate depends 
upon the appearance of an affirmative case in his pleadings, and 
that interrogatories under a negative plea for the purpose of de- 
feating the affirmative case of the other party are not authorized. 
There appears to be a more or less common impression that this 
is the law; but it is submitted that such a proposition puts a con- 
struction upon the statutes which the language does not require, 
which is opposed to the principles of discovery and to the inten- 
tion of those who passed the statutes, and which is unfair to the 
negative pleader. 

Taking the illustration, used by Judge Bigelow, of a suit for 
goods sold and delivered, in which the defendant denies the sale 
and delivery and sets up a release, let us suppose that under the 
general negative plea the defendant proposes to show that, although 
the goods were delivered to him, credit was given to a third person; 
and suppose the plaintiff, on the issue of the release, proposes to 
show that the release was snatched from him and never given. 
From the point of view of pleading and the burden of establishing, 
both the plaintiff and the defendant would have an affirmative 
and a negative case, and if the language quoted from the opinion 
of Judge Bigelow is taken literally, each could interrogate as to 
his affirmative case, but neither could interrogate in support of 
his negative case, although the facts to be proved under it were 
affirmative. The arbitrary and unreasonable character of a system 
which would produce such results seems a sufficient answer to the 
claim that such a system was intended by the legislature, and in 
the leading case of Baker v. Carpenter! the court decided that a de- 
fendant who had specified in his answer facts which might have 
been shown under a general denial in “ disproof” of his opponent’s 
case, might interrogate in support of his answer. 

The relation of each party to the facts in a case was clearly 
stated in the recent case of Robbins v. Brockton, etc., Ry.,? by 
Chief Justice Holmes when he said: 





1 127 Mass. 226. 
2 61 N. E. Rep. 265. 
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“The facts are a part of the plaintiff's case none the less that the defend- 
ant’s case may consist in pressing a different view as to what the facts 
were.” 


This shows that the case of a party is his view of the facts. 
Whether or not the facts support his case cannot be known until 
the court or jury find the facts, but it is in order that he may sup- 
port his view of what happened that he has a right to interrogate. 
It is clearly immaterial whether his view is expressed in a declara- 
tion or in a general denial, or whether the answers sought may 
contain evidence material to the support of both views. 

The test of the right to discovery is also distinct from the test 
of admissibility at the trial, as no court can decide on the compe- 
tency of evidence until it is offered at the trial. The reasonable 
rule appropriate to the system seems to be that in order to inter- 
rogate, the interrogating party must disclose his own case either in 
his pleadings or in his question sufficiently to show the court that 
he is not “merely fishing,” and that the answers sought may 
reasonably be legitimately useful in preparing to support his view 
of the facts as indicated in his specifications. The present rules 
of pleading do not require specifications as to many matters, 
but the right to interrogate does require specifications, and it is 
reasonable that it should. Such specifications for discovery, it 
would seem, may be either in the form of pleadings, or in the 
form of questions which may be answered by “ yes” or “no,” or 
in the form of an offer of proof introducing interrogatories which 
support it. 

If, in Wilson v. Webber above cited, the defendant had asked, 
“Have you not in your possession or control a paper purporting 
to be a lease to you from A. B. of the premises in question en- 
dorsed ‘ This lease is hereby surrendered by mutual consent’ or 
with some similar words ? if yea, give discovery thereof;” it is 
submitted that he would have been entitled to an answer. 


DISCOVERY OF THE NAMES OF WITNESSES. 


The statute providing that a party shall not be required to “ dis- 
close the names of the witnesses by whom, or the manner in which 
he proposes to prove his case” raises the question whether a party 
can interrogate as to the names of persons likely to know about 
a case. 

In a case of tort for damage from negligent driving of the 
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defendant’s teamster, the Superior Court has refused to order the 
disclosure of the name and address of the teamster on a statement 
of intention by the defendant that he intended to call him at the 
trial. This is probably the ordinary practice of judges in this 
matter; but it is submitted that such practice goes beyond the 
provisions of the statute and defeats the object of the other 
sections. 

It may be said that there is a reason of public policy based on 
the fear of encouraging perjury and subornation of perjury by 
giving an opportunity to tamper with witnesses; and formerly this 
would have been regarded as a strong argument, because public 
policy favored secrecy, and not only excluded parties as witnesses, 
but in equity cases required all testimony to be taken secretly. 
Such rules have been abolished, however, and public policy does 
not seem to furnish a sufficient reason for drawing an arbitrary 
line in the law of discovery. The arbitrary character of the line 
drawn by the ruling above referred to appears forcibly in the 
opinion of Lord Langdale in Storey v. Lennox,' a case in which 
he discussed the production of certain letters as follows: 


“The defence is that the letters may disclose the names of the witnesses 
and the evidence, and so indeed may every discovery which the defendant 
may be required to give. In telling the truth, as he is bound to do, he may 
incidentally disclose to the plaintiff that which may enable the plaintiff to 
learn the names of the witnesses and the nature of the evidence : and if this 
consequence could be used as a ground for resisting a discovery, one of the 
most extensively useful parts of the jurisdiction of courts of equity would be 
lost. It occurs constantly to ask the defendant when, where, and in whose 
presence particular transactions took place, and he cannot protect himself 
by saying that to tell in whose presence the transactions took place would 
disclose the names of his witnesses.” 2 


A question calling upon a party to state the name and address 
of a teamster who drove a team on a certain occasion does not ask 
for a statement that the party is going to call him, or for a state- 
ment of what he knows or how the party interrogated expects to 
use him. Here again the form of the question is important, and 
it is submitted that the statute is limited to protection against 
“merely fishing” questions such as: ‘‘ Who knows about the case, 
and what do you propose to do?” — questions of which the inter- 
rogatory above quoted from Wilson v. Webber is a good illustra- 





1 1 Keen, 341, at p. 357. 
2 Cf. interrogatories in Todd v. Bishop, 136 Mass. at p. 388. 
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tion. The function of a court is not to protect a party from 
evidence of a just claim, and the disclosure, in answer to specific 
questions, of the names and addresses of persons actually con- 
cerned either as participants in, or observers of, an action inquired 
into, is a most important requirement in the system of discovery, 
the primary object of which is to enable a party to prepare for 
trial. A document is not protected because it may contain evi- 
dence for both parties and because the party interrogated may 
intend to use it in evidence,! and what logical or practical reason 
is there for distinguishing between a document which may contain 
evidence relevant to the issues in a case and an individual who 
may contain evidence relevant to the issues in a case? 

If a party is to be allowed to withhold the names of persons on 
the ground that they are his witnesses, he should certainly be 
required to state that ground in his answer under oath and to pro- 
duce the persons at the trial. Otherwise he is given the benefit 
of the statute without complying with it. 


THE DISCOVERY OF THE UNOFFICIAL KNOWLEDGE OF 
CORPORATE OFFICERS. 


The present statute? provides that 


“‘ Tf a corporation is a party to an action the adverse party may examine 
the president, treasurer, clerk or a director, manager, or superintendent or 
other officer thereof, as if he were a party.” 


Under a statute substantially similar to this arose the case of 
Hancock v., Franklin Ins. Co.,3 in which plaintiff interrogated the 
president of the defendant corporation. The court held that the 
interrogatories need not be answered since they did not appear to 
call for any official information, and apparently inquired as to his 
personal knowledge of such facts as he could only state as a 
witness on the stand or in a deposition. 

This reasoning seems questionable. It was not fully discussed 
in the opinion; it does not appear to have been fully argued, and it 
puts a limit on statutory discovery from corporations which is not 
required by the statute. In Wright v. Dame‘ the court allowed 





1 See Wilson v. Webber, 2 Gray (Mass.) at p. 561; and see Bray on Discovery, 
183 ff. See Peck v. Ashley, 12 Metc. (Mass.) 478. 

2 R. L., c. 173, § 61. 

8 107 Mass. 113. * 1 Metc. (Mass.) 237. 
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a mere corporator who held no office to be made a party to 
a bill in equity for relief merely for the purpose of obtaining 
discovery from him. The court based its opinion expressly 
on the ground that, although the answers could not be read in 
evidence against the corporation, they might be of great assist- 
ance in preparing for trial, since the individuals who were not 
officers might be those only who knew the facts sought to be 
discovered. 

To the objection that the corporator could be examined as a 
witness, the court replied that the examination of the corporator 
as a party was obviously much more beneficial than an examina- 
tion of him as a witness. 

The court in 1840, therefore, did not regard the right to dis- 
covery from a corporation as limited either by law or policy to 
the searching of the corporation’s official conscience, but thought 
it fair that a party should have the assistance of the actual knowl- 
edge of those interested in the concern. The statute above 
quoted allows interrogatories to be put only to officers of a com- 
pany; but there is nothing in the statutes limiting the scope of 
discovery in the manner stated in the opinion in Hancock v. 
Franklin Ins. Co. above cited. On the contrary, the presumption 
seems to be that, as the case of Wright v. Dame must have been 
considered by the commissioners on the Practice Act of 1851, they 
intended to limit only the number of persons who might be inter- 
rogated, and that, if they had intended to limit the matter which 
might be inquired into, they would have said so. This view is 
strengthened by the wording of the statute, which says that a party 
may examine the officer of a corporation “ as if he were a party.” 
It seems quite probable that this language was taken directly from 
the opinion in Wright v. Dame. 

As will appear later, the corporate officer must make reasonable 
search among the agents and other sources of information which 
are at the service of the company. It is surely the duty of a cor- 
porate officer to give the corporation in the management of its 
affairs the benefit of such knowledge of facts as he can disclose 
without breach of confidence to others, even if he acquired the 
knowledge before he was connected with the corporation; and it 
seems most illogical, therefore, to hold that an officer must inquire 
of others, but not of himself, although he has material information 
which is at the service of the corporation. In other words, the 
“ personal knowledge” of the officer in Hancock v. Franklin Ins. 
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Co. was “ official information,” and therefore a proper subject for 
discovery under the court’s own test.! 

The policy, for which the case of Wright v. Dame stands, of 
allowing discovery of the actual as well as the official knowledge 
of the representatives of a corporation, seems a sound one. The 
corporation is not charged with the personal knowledge of its 
officer merely because he answers interrogatories; his personal 
knowledge is sought not as a basis of suit, but as an aid to the 
preparation of proof; and the question of policy is, “Shall he be 
allowed to decide whether some inconvenient question calls for his 
personal or his official information?” It is submitted that he should 
be obliged to answer as to both. After he has answered, questions 
of evidence or of substantive law may arise as to the extent to which 
his statement may be used to prove, or his knowledge may create, 
a liability of the body of which he is a representative; but such 
questions are distinct from the question of the duty to make dis- 
covery, which is primarily a duty to the court. Whatever may be 
thought of these views of policy, the case of Wright v. Dame is law 
to-day for equity cases,? and may in some cases furnish a strong 
reason for seeking discovery in equity, instead of, or in addition 
to, the filing of interrogatories under the statute. 

‘ 


THE DUTY TO INVESTIGATE BEFORE ANSWERING. 


An officer of a corporation must investigate, and the extent of 
his duty has been recently discussed by Chief Justice Holmes in 
the case of Robbins v. Brockton, etc., St. Ry.’ as follows: 


‘The president stands in the place of the corporation, and the corpora- 
tion, being reputed to have done whatever its servants did in the course of 
their employment, is supposed to know what they did, and therefore cannot 
shelter itself under a general profession of personal ignorance on the part of 
its president. . . . Of course the knowledge of the corporation is a fiction and 
therefore its obligation to answer is not to be pressed beyond what is rea- 
sonable. . . . But if in the case of an accident like the present the servants 
concerned are still in the employ of the company and within convenient 
reach, they must be inquired of concerning facts, which the plaintiff has a 
right to know. If the result of inquiry is to satisfy the president’s mind as 
to any of the material facts or circumstances, he must answer interrogatories 
in proper form which call for them... . 





1 Cf, however, Gunn zv.N Y., N. H. & H. R. R., 171 Mass. at p. 421. 
2 See R. L., c. 203, § 13. 8 61 N. E. Rep. 265. 
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“ But the right to interrogate is not a right to abridge the other party’s 
right to try any fairly doubtful fact... . If the president can say with truth, 
after reasonable inquiry, that he is unable to ascertain what the facts are, an 
answer to that effect would be enough.” 


This is, perhaps as definite a statement as can be made of the 
general rule. The application must be left to the good sense of 
the trial judge, subject to exception to his action on a particular 
question, as in any case involving the application of general rules. 
The reasons for requiring investigation apply as well to the case 
of an individual party as to that of a corporate officer, and this is 
recognized in the authorities. 

The duty of the party interrogated being to make reasonable 
investigation, how is the question of reasonableness to be decided? 
It is obviously a question for the court, and the only way of bring- 
ing it fairly before the court is by affidavit, showing the details 
of search made and the facts relied on as the excuse from further 
search. The excuse, if valid, is part of the answer! and should 
be supported by oath as much as any other part of the answer. 

In this connection it is important to remember that the process 
for discovery is a searching of the conscience of a party, and the 
requirement that a party shall inquire of his agents and answer on 
information and belief, is made nécessary by the organization of 
business. It is necessarily inconvenient for a party to investigate ; 
and as there is a natural tendency to economize in matters of 
conscience under such circumstances, the value of discovery to 
the party who seeks it, of course, depends largely on the moral 
standards of the person who is called upon to swear to the 
answers as well as on the skill and care (or lack of skill and care) 
of his attorney in drawing the answers. 

If a party or officer will “ say with truth after reasonable in- 
quiry ” whether or not he is able to ascertain the facts, his exami- 
nation may be of more use to the interrogating party than even a 
cross-examination of the party or officer; for on cross-examina- 
tion the personal knowledge of the witness would limit his answers. 
If matters have been skilfully planned in a large concern, the party 
or officer examined may have been kept in ignorance of the 
matters inquired into, and therefore a conscientious inquiry and 
answer to interrogatories by such person may elucidate matters 
which could not be reached by cross-examination. This fact makes 





1 Hobbs v. Stone, 5 Allen (Mass.) tog. 
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it especially important that the court should be informed as to the 
extent of the inquiry made. 


DISCOVERY IN SUITS ON ASSIGNED CLAIMS. 


The most doubtful question as to the duty to investigate arises 
in suits on assigned claims. 
Revised Laws, Chapter 173, Section 4, provides that 


“the assignee of a non-negotiable legal chose in action which has been 
assigned in writing may maintain an action thereon in his own name, but 
subject to all defences and rights of counter-claim, recoupment, or set-off, 
to which the defendant would have been entitled had the action been 
brought in the name of the assignor.” 


In a suit brought under this section by an assignee who has 
slight knowledge or a short memory, there seems to be no way for 
a defendant to get discovery from the assignor, unless it can be 
done indirectly. The assignor not being a party of record does 
not come within the terms of Section 57, which give the right to 
interrogate “the adverse party.” 

The statute above quoted (Section 4) was passed in 1897,! and 
it is interesting to note that, forty-six years before, the commis- 


sioners on the Practice Act recommended a still broader provision 
for suits on assigned claims. The Act as reported by the commis- 
sioners contained the following sections: 


“SECTION 3. The assignee of a contract not negotiable may sue in his 
own name, but without prejudice to any set-off or other defence which 
might have been made if the action had been in the name of the assignor, 
who in no case shall be called as a witness by the plaintiff, but may be 
called as a witness by the defendant, and may be examined on interroga- 
tories by the defendant, as if the action were in the name of the assignor.” ? 

“SECTION 117. When any assignor of a claim sued in the name of the 
assignee, shall neglect or refuse to obey any lawful order of the court, or 
any justice thereof, respecting any answer to any interrogatory, he may be 
attached as for a contempt, and proceeded with, as is provided by law, in 
case of witnesses guilty of contempt.” 

“ Section 118. When any such assignor shall be examined upon inter- 
rogatories by the defendant, the plaintiff may also examine him upon any 
interrogatories pertinent to the subject of the action.” 

“SECTION 119. The answer of each party, an assignor for this purpose 
being deemed a party, may be read,”’ etc. * 





1 St. 1897, c. 402. 2 Hall, Mass. Practice, 162. 8 Ibid. 197. 
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All these sections were stricken out by the Joint Legislative 
Committee and were not included in the final act. As a matter of 
policy, however, tested from the point of view of the court impos- 
ing reasonable conditions on litigants in order to expedite the 
administration of justice, these recommendations of the commission- 
ers are entitled to great weight and may be considered as improve- 
ments on the present law which has suited the convenience of a 
plaintiff without protecting the defendant. Now, a plaintiff in a 
suit on an assigned claim has the advantage of ignorance over 
a defendant in the matter of discovery, unless the courts treat 
the present law as sufficiently elastic to obviate the evil. It 
seems possible to reach the assignor under the present law in- 
directly by requiring the plaintiff assignee in answering interroga- 
tories to inquire of the assignor and to state the results of his 
inquiry. Ifa party can buy a claim, he may fairly be expected to 
buy his assignor’s knowledge of the facts also. He could, it seems, 
bring a bill in equity against his assignor in aid of his suit.1_ Should 
it not be held that reasonable search by an assignee included and 
required full disclosure of what his assignor knew? ? 

It seems also that under the reasoning in Wright v. Dame, al- 
ready discussed, a bill in equity for discovery might lie against the 
assignor in favor of the defendant in a suit on an assigned claim. 
The assignor is interested in the success of the suit. If he has re- 
ceived no value and the suit is brought for his benefit, then he will 
profit directly by the success of the suit. If he has received value 
he has profited, and if there is a good defence to the claim he will 
have profited unfairly at the expense of the defendant, unless the 
defence is proved. These seem to be strong reasons why the court 
should assist such a defendant, if he sees fit to go to the trouble 
and expense of filing a bill in equity against the assignor to obtain 
assistance in his defence. Moreover, the statute allowing suit in 
the assignee’s name expresses the intention of preserving the rights 
of the defendant, and one of those rights was the right to seek dis- 
covery in equity. The objection to the course suggested is that 
the rule in Wright v. Dame has been regarded as an exception 
originated by Lord Talbot in Wyche v. Neal ® on grounds of prac- 
tical justice, the general principle being that one who is merely a 
witness against whom no relief is prayed cannot be made a party 





1 Cf. Day wv. Drake, 3 Sim. 64. 2 Cf. Stern v. Filene, 14 Allen (Mass.) 9, 10, 12. 
3 3 P. Wms. 3t1. Cf on this whole topic Hare on Discovery (2d American ed.), 
part i. chap. ii. pp. 63-88. 
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to a bill merely for the purpose of discovery. In order to reach 
the assignor in equity, therefore, it might be necessary to frame a 
bill for relief rather than discovery. 

In the second part of this article the following topics will be 
discussed: “ The Right to Qualify Answers; ” “ The Use of Inter- 
rogatories at Trial; ” ‘‘ The Admissibility of Answers in Evidence; ” 
“The Duty of the Court to Protect the Right of Privacy;” “The 
Penalty for Failure to Answer;” “The Power to Enforce Answer 
by Contempt Proceedings;” “ Discovery in Equity;” “Can In- 


terrogatories be Inserted in a Bill for Relief ?” “Can a Party Get 
Discovery both by Bill and Statutory Process in the same Case?” 


Frank W. Grinnell. 


Io TREMONT ST., BosTOoN, MAss. 
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Tue Law ScHoo. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1891-92. 1892-93. 1893-94. 1894-95. 1895-96. 1896-97. 
Se | a 
Third year... . . .. . 69 66 82 96 93 
Second year . . . . . 112 119 122 135 138 179 
First year . . , . 142 135 140 172 224 169 
Specs. 2: so os OF 71 23 13 9 31 


Tel... cs eee 394 351 402 467 472 


1897-98. 1898-99. 1899-1900. 1900-01. 1901-02. 1902-03. 


EARS REN at I _ I I _ 
Thirdyear . . . . «. « 890 134 144 149 167 


Second year .. . . 157 a 193 202 190 196 
PONE OOR 5 6 ov ss oe 21 232 241 229 228 


Specials. .....- 4! 58 51 58 59 49 


ae "548 610 “646 628 “640 


The total registration is larger than last year, although there is no increase 
in the number of first year students and a decrease in the number of specials. 
But the percentage of those who have returned to the second and third 
year classes is noticeably greater than ever before. 

The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to 
geographical districts : — 





NOTES. 


HARVARD GRADUATES. 


From Mas- New England outside Outside of New 
sachusetts. of Massachusetts. England. 


30 
32 
23 


Pukh NWS Qe On 


GRADUATES OF OTHER COLLEGES, 


From Mas- New England outside Outside of New 
sachusetts. of Massachusetts. England. 


7 20 38 
8 14 30 
14 11 45 
9 12 * 
19 23 2 
21 12 45 
30 19 60 
27 22 59 
22 29 61 
23 26 83 
25 29 74 
23 27 78 


Hotpinc no Decree. 


New England Outside 
From Mas- outside of of New Total of 
sachusetts. Massachusetts. England. Total. Class. 


20 10 31 142 
16 14 33 135 
10 9 23 140 
26 16 49 170 
25 25 52 224 
II 21 169 

3 16 216 

9 34 218 

9 31 232 
12 34 241 
10 32 229 
18 32 228 


II 
2 
8 
21 
22 
1905 12 


on 5 inet. t-te wee = 


As the thirty-two Harvard seniors in the first year class have in each 
instance completed the work required for the Harvard A. B. degree, all 
members of the class are virtually college graduates. The same is true of 
practically the entire School, since seven special students are the only mem- 
bers who have not received a degree. Of the forty-nine special students, 
twenty-one have entered this year, and of these nineteen are graduates of a 
college or university, eight having received a degree in Law. 

Ninety-four colleges and universities have representatives now in the 
School as compared with ninety-two last year and eighty-two the previous 
year. In the first year class fifty-six colleges and universities, as compared 
with forty-four last year, are represented, as follows : Harvard, 68 ; Yale, 14; 
California, Dartmouth, 9; Brown, 8; Amherst, Bowdoin, Princeton, 5 ; 
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Iowa College, Williams, 4; Cornell University, University of Illinois, Johns 
Hopkins, Leland Stanford, Jr., Tufts, Wisconsin, 3; Bates, Colby, Cornell 
College, Kansas State, Knox, Minnesota, Northwestern, Vermont, .Wash- 
ington and Jefferson, Wesleyan (Conn.), 2; Antioch. Berlin, Central, 
Chicago, Depauw, Denison, Dickinson, Earlham, Emory, Fordham, George- 
town College, Georgetown University, Holy Cross, Illinois College, Indian- 
apolis, lowa University, lowa Wesleyan, Leipzig, Mass. Inst. ‘lechnology, 
Miami, Middlebury, Mt. Allison, New Brunswick, College City of New 
York, Oxford, Pomona, Richmond, Trinity, Western Reserve, Wooster, 1. 
‘There are at present in the School nine Law School graduates, of whom 
seven have received also an academic degree, representing the following Law 
Schools : Cincinnati, Highland Park, Indiana, Iowa University, Kansas City, 
Kings College (Windsor), Washington and Lee (2). 





A CorrECcTION. — It has been brought to our attention that a review of 
“Trade Union Law and Cases,” in 15 HarvARD Law Review at page 81, 
is susceptible of misinterpretation. We there said: ‘ As the authors state, 
the book is not intended to be a legal treatise, but rather a working guide 
and manual for any one who has occasion to know and act on the present 
English law as to trade unions.” Mr. Cohen, to whom the larger part of 
the volume is to be attributed, takes exception to our statement that “the 
book is not intended to be a legal treatise,” and infers that we regarded 
the book as not intended for use by lawyers. Such was not our meaning. 
It was rather that the book was not a /reatise, in the sense of being an 
exhaustive theoretical discussion, but was merely a working manual or com- 
pilation of cases for the use of “amy one who has occasion to know and 
act on the English law as to trade unions,” including lawyers as well as 
laymen. ‘The correction of any misapprehension as to our estimate of the 
book is gladly made. 





THE AMERICAN EXTENSION OF THE DOCTRINE OF DEDICATION. — Originally 
the rights which could be acquired by dedication at common law in Eng- 
land and America were limited to easements of way over roads and bridges. 
See Baker v. Johnston, 21 Mich. 319; Post v. Pearsal, 22 Wend. (N. Y.) 
425. But in America the doctrine of dedication has been extended to 
parks and cemeteries. Commonwealth v. Bowman, 3 Pa.St. 202; Redwood 
Cemetery Association v. Bandy, 93 Ind. 246. This extension has had different 
lines of development. Cases where the parks were of an ornamental nature 
and so small as to be regarded as mere widenings of the roads, readily came 
to be regarded as within the rule. See State v. Wilkinson, 2 Vt. 480. But 
the broadening of the rule so as to include cemeteries and large parks ap- 
pears to have arisen from a misconception of the case of Paw/ett v. Clark, 
g Cranch (U. S. Sup. Ct.) 292. In that case land was conveyed for 
the purpose of establishing a church, but no existing grantee was named in 
the deed. The grant was given effect on an anomalous doctrine applying 
only to grants for the foundation of a church, according to which the fee 
may be in abeyance until the grantee comes into existence. The court 
went on to say, however, that the familiar case of the dedication of public 
streets and highways was similar to that which they were considering. In 
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Beatty v. Kurtz, 2 Pet. (U.S. Sup. Ct.) 566, and Cincinnati v. White, 6 
Ibid. 431, the court placed its decision upon this dictum, which it regarded 
as the ratio decidendi of.the earlier case. The rights in question related to 
burial grounds and to a park, and the decisions of the court accordingly 
extended dedication to such subject matter. The old doctrine in regari! 
to grants for the establishment of a church, it is true, is in one respect 
analogous to dedication, in that the recipient of the beneficial rights is in 
both cases incapable of taking the legal title to the property; and that 
seeins to be the sole force of the dictum in Pawlett v. Clark, supra. 

The subject has been recently brought to notice by a Vermont case. 
The facts were in general similar to those in Paw/ett v. Clark, supra, except 
that the purpose of the donation was to establish a cemetery instead of a 
church. Here it was decided that a charitable trust had been created. 
Hunt v. Tolles, 52 Atl. Rep. 1042. The decision is clearly correct, for 
here there was a writing sufficient to establish a trust within the Statute 
of Frauds ; but the court, by citing as the chief authority Beatty v. Kurtz, 
supra, where there was no such writing, shows a failure to distinguish 
between a dedication and a charitable trust. 

Even supposing that a writing had been lacking in the principal case, the 
court must have reached the same conclusion. For when the people have 
buried their dead with the acquiescence of the owner of the land, it would be 
a shocking decision which would recognize no public rights therein. A 
ground broad enough to support all such cases, including even those where 
there is no writing on which to base a charitable trust, is found in the prin- 
ciples of equitable estoppel. A few courts have said that dedication itself is 
but an application of these principles. See Cincinnati v. White, supra. But 
this view has been strongly opposed by some text-writers. See ANGELL, 
Hicuways, § 156. And since the acts necessary to show the intent to accept 
the dedication would often not be such as to furnish ground for equitable 
estoppel, the criticism seems just. Dedication correctly understood is a 
method of transferring interests in realty, peculiar to itself because of the 
anomalous character of the recipient of the rights. See 14 Harv. L. Rev. 65. 
Equitable estoppel is quite another matter. It arises when a man by his 
conduct has acquiesced in the actions of others until they have placed 
themselves in such a position that it would be unjust and unconscion- 
able for him to exercise his full legal rights. This principle has already 
been clearly recognized and applied to the class of cases under discussion ; 
McClain v. School Directors, etc.. 51 Pa. St. 196; and see Shroder v. 
Wanzor, 36 Hun (N. Y.) 423. It also underlies a similar class where a 
parol promise to convey realty within the Statute of Frauds is enforced 
because of a consequent change of position by the promisee in regard to 
the land. See 1s Harv. L. Rev. 157. A careful discrimination between 
the principles governing grants for the establishment of churches, dedica- 
tion, charitable trusts, and equitable estoppel, would lead to a more satis- 
factory condition of the law. 





VESTED RIGHTS IN THE DEFENSE OF THE STATUTE OF LIMITATIONS. — 
The degree of protection afforded defenses to an action by the provision of 
the Fourteenth Amendment that no state shall “ deprive any person of prop- 
erty without due process of law,” and by the similar provisions in the state 
constitutions, has not yet been fully determined. The theoretically correct 
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rule would seem to be that a fully matured defense cannot be destroyed by 
legislative enactment, since the practical result of such action would be the 
taking of property previously free. Important modifications, however, have 
been made by the courts. A wise and necessary, though not strictly 
defined, exception is found in remedial legislation ; defenses based not on 
any equity in the defendant, but purely on informalities and technical mis- 
takes, can be removed when justice demands it. Danforth v. Groton 
Water Co., 178 Mass. 472. Certain other cases which may be regarded 
as forming a second exception, arise when the legislature has provided 
remedies for rights which had been lying dormant. Hewitt v. Wilcox, 42 
Mass. 154; well v. Daggs, 108 U.S. 143. In the former of these cases 
the court held that the repeal of a statute which had barred unlicensed 
physicians from recovering fees, authorized recovery for past services. In 
cases of this sort the defense is based not on any equity of the defendant 
but on a disqualification of the plaintiff ; and it would be going far to say 
that there is a vested right in such a defense. A third exception has been 
made by the United States Supreme Court in holding that a legislature can 
constitutionally remove the bar of the statute of limitations on contract 
claims. It is argued that the statute bars only the remedy —as is shown 
by the revival of the obligation under a new promise —and that this artificial 
defense can be removed by the same power that created it. Campbell v. 
Holt, 115 U.S. 620. Influenced by this case and by a desire to obtain 
** substantial justice,” the Massachusetts Court in a recent case holds con- 
stitutional an act extending the period-of limitation, after the original period 
had expired, on claims against a railroad for damages caused by a change 
of grade. Dunbar v. Boston & P. R. Corp, 63 N. E. Rep. 916 
Mass.). 

It is submitted with deference that these two cases carry too far the ex- 
ceptions to the rule that a matured defense cannot be destroyed by the legis- 
lature. The legislation in these cases cannot be called remedial, since no 
merely technical mistake or evident injustice was involved ; it was only the 
expression of a doubtful change of policy on the part of the legislature. 
The distinction between these cases and those represented by Hewitt v. 
Wilcox, supra, is brought out by comparing the different policies underly- 
ing the statutes which created the defenses. In the latter the object was 
not to free patients from the obligation to pay their bills, because of any 
right on their part, but to prevent unlicensed physicians from practicing. 
In the former the statute recognizes a right in the debtor arising from the 
lapse of time, and is based on that as well as on the delay and negligence 
of the creditor. It is conceded that the title to property given by the 
statute cannot be impaired. McEldowney v. Wyatt, 44 W. Va. 711. 45 
L. R. A. 609. In the case of contract rights the party originally at fault 
has had no opportunity to acquire title, but he has gained a real right to 
have existing conditions remain unchanged. Again, it is argued that the 
defense of the statute simply gives an opportunity to escape from a just 
debt. Ifa defense mainly produces injustice, the legislature should abolish 
it for the future. But the statute of limitations cannot be so regarded ; it 
certainly operates as justly in freeing debtors as in giving title to thieves, — 
a result generally approved. 

The courts might have confined themselves to the support of strictly 
remedial legislation. Since they extend their support of the legislatures 
beyond that, it would seem wise. to make the test the existence of a positive 
right in the defendant, as distinguished from a mere lack of a remedy in 
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the plaintiff. It is submitted that such a test would place the defense of 
the statute of limitations in all classes of cases under the protection of the 
constitution. 





JUDGMENT OR SATISFACTION: WuicH Passes TITLE? — There has been 
much confusion as to whether title to a chattel in an action of trover or 
trespass for its value passes on judgment, or only on satisfaction of that 
judgment, and it is usually attempted to lay down a rule on the subject 
dogmatically one way or the other. There seems to be little recognition 
that title in fact vests sometimes on satisfaction and sometimes on judg- 
ment, and that it may well be doubted whether either circumstance goes 
sufficiently to the essence of the matter to make a rule on the point neces- 
sary. A recent decision in Pennsylvania deciding that under the circum- 
stances of that case title passed on judgment makes it interesting to look 
into the question. Singer Co. v. Yaduskie, 59 Leg. Intell. 367, 11 Pa. Dist. 
Ct. Rep. 571. 

The confusion arises largely from a failure to notice that there are two 
classes of cases, namely, the class where the judgment in question is against 
him who at the time of judgment has the chattel in possession, and the class 
where it is against him who at the time of judgment does not have it in 
possession. Suppose A is wrongfully dispossessed of a chattel by B, he has 
the option of bringing either replevin or detinue to recover the possession, 
or trespass or trover to recover its value, in which latter event he leaves 
the possession where it is. Whichever action he brings, by the rule of res 
judicata, from the moment of judgment he is barred against bringing any 
further action against B for the same wrong. Rembert v. Hally, 10 Humph. 
(Tenn.) 513. If at that moment B happens to be in possession of the 
chattel, since the only person in all the world who could legally have 
deprived him of it is now barred, B has virtual ownership. Bard v. Fish, 
8 Blackf. (Ind.) 481, 485-6. The chattel becomes liable to seizure on 
execution for B’s debts. Rogers v. Moore, Rice (S. C.) 60. And since 
he has possession coupled with unlimited right of possession, which is equal 
to title, a purchaser from him ought to get a perfect title. See 3 Harv. 
L. REv. 326. Here, as is seen, B at the time of judgment had possession 
of the chattel, and title therefore passed on judgment. This represents 
the first class of cases. In them title should always pass on judgment. 
And the principal case, which falls into this class, would therefore seem to 
be correct. 

But suppose B, before judgment rendered and title thus acquired, passes 
the chattel to C. Surely C gets no greater right than B had, and A acquires 
an immediate right to recover against him also. Nor is A’s right of action 
against C barred, or his title to the chattel affected, by a subsequent judg- 
ment obtained against B; for the rule of res judicata applies only when the 
parties are the same in both suits. There are only two ways in which A’s 
title can be affected: one is by a judgment against C, which would throw 
the case into the first class, and title would therefore pass upon judgment ; 
the other is by satisfaction of the judgment against B. In this latter case a 
new rule would come into play, namely, that one should not be twice rec- 
ompensed for the same injury, so that C would be freed from action by A. 
C therefore would get title as against A, and, if B had no claims, title as 
against all the world. ‘Title would pass on satisfaction. This represents the 
second class of cases, and in this class are found most of the authorities 
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usually relied upon to establish the doctrine that title vests upon satisfaction 
only. Miller v. Hyde, 161 Mass. 472 ; Atwater v. Tupper, 45 Conn. 144. 
In this second class should be included another set of cases where satis- 
faction becomes important. B and C, instead of being successive holders 
of the chattel, may have jointly dispossessed A. In such a case a judgment 
against B would of course be no bar to a later recovery against C. Lovejoy 
v. Murray, 3 Wall. (U. S. Sup. Ct.) 1; but see Hunt v. Bates, 7 R. I. 217. 
Yet, as noticed in the discussion above, if the judgment against B is satisfied, 
the suit against C would fail. Lovejoy v. Murray, supra, p. 17. 

If the views expressed are correct, it will be seen that neither satisfaction 
nor judgment is so connected with the essence of the matter as to be con- 
clusive. Yet, as a working rule, the conclusion may be drawn that title to a 
chattel vests on judgment when the judgment is against him who at the 
time of judgment has the chattel in possession, otherwise it vests on 
satisfaction. 





Contracts LimiTinc LIABILITY OF INTERSTATE CARRIERS. — Such 
confusion exists on the question as to what law shall govern a contract 
limiting the liability of an interstate carrier that a recent, clearly reasoned 
case should prove of value. A railroad in New York contracted to carry a 
horse into Pennsylvania, stipulating that the liability of every carrier con- 
cerned should be limited to $100. Such contracts are valid in New York, 
but are considered against public policy in Pennsylvania. ‘Owing to the de- 
fendant’s negligence, the horse was injured in Pennsylvania. The Supreme 
Court of that state held that though the contract must be read in the light 
of New York law, yet the cause of action, having arisen in Pennsylvania, must 
be determined by the rules in force in that state. Hughes v. Penn. R. R. 
Co., 51 Atl. Rep. ggo. 

The basis of the plaintiffs right in this and similar cases is primarily the 
liability of a common carrier as such. All contracts limiting this liability are 
therefore mere defenses. This being so, it matters little whether the plain- 
tiff sues in tort or in contract, because performance is an event and there- 
fore the rights and liabilities arising therefrom must be governed by the laws 
of the place where it happens. ‘Thus in the principal case the defendant’s 
negligent act occurred in Pennsylvania, and legal consequences thereof must 
obviously be determined by the law of that state. To avoid liability the 
defendant sets up a contract, to which the replication is that though the con- 
tract is valid where made — and its validity is to be determined solely by the 
law of that place —it is not the sort of contract that Pennsylvania courts 
permit as a defense to a Pennsylvania cause of action. Had the event 
happened in New York, the Pennsylvania court would have properly applied 
the New York rules of law. Forepaugh v. Del. L. & W.R. R. Co., 128 
Pa. St. 217. And it is not necessary that the contract be made and the 
event happen within the same state. Provided that both the states uphold 
the validity of such contracts, the courts of any other state must apply that 
law when a case arises for their adjudication. Zadbott v. Merchants, etc., Co., 
41 Ia. 247. 

Opposed to these cases is a decision that a Pennsylvania statute cannot 
limit the amount to be recovered by a passenger who bought his ticket in 
New York, even though he was injured in the former state. Dike v. Erie 
Ry., 45 N. Y. 113. This is a nice point, but the court apparently erred in 
refusing to permit the legislature of Pennsylvania to decide upon the limit 
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of liability for a cause of action arising in Pennsylvania. Perhaps a more 
obviously incorrect case is one holding that when goods were shipped 
from New York to Boston, where they were burned under circumstances 
entailing no liability under Massachusetts law, the carrier was responsible 
purely because the contract of shipment was made in New York. Faulkner 
v. Hart, 82 N. Y. 413. The question in issue was simply one of delivery. 
and it seems difficult to maintain that what constitutes delivery in Boston 
may be determined by the law of New York. For a somewhat similar 
case contra, see Curtis v. Del. L. & W. R. R. Co., 74 N. Y. 116. In ail 
cases the preliminary question of the validity of the contract is to be deter- 
mined by /ex loci contractus. Hale v. New Jersey, etc., Co., 15 Conn. 539. 
But granting its validity, the law of the place of performance, or of the event 
which gives rise to the action, must be applied. 





Duty OWED TO THE PUBLIC BY THE GUARDIAN OF A SMALLPOX 
Patient. — As the law of torts developes, there is apparently a growing 
tendency to extend the limits of actionable negligence. As a necessary pre- 
liminary step to this extension, the courts are bound to find a broadening 
range of non-contractual legal duties. With the greater complexity of 
society and the increasing intercourse between its different and oftentimes 
widely separated parts, the existence of these duties is frequently assumed 
if not always logically accounted for. An illustration of this is found in a 
recent case in Texas which raises, on an interesting set of facts, the question 
as to the origin of a duty for the negligent breach of which the defendant 
must respond in damages. A railroad company had a contract with its 
employees whereby it agreed for a small monthly remuneration to care for 
them in case of illness. In performance of its contract the company negli- 
gently provided an incompetent attendant for a delirious smallpox patient. 
It was known to the defendant that persons thus afflicted would be likely 
to escape if care were not exercised. Owing to the attendant’s negligently 
falling asleep, the patient escaped and infected the plaintiff. The defendant 
was held liable. Aissouri, etc., Ry. Co. v. Wood, 68 S. W. Rep. 802. 

Although the court, in arriving at this desirable conclusion, recognizes 
that the discovery of a legal duty is the pivotal point in the case, yet it does 
not make an analysis of the principles involved, or consciously attempt to 
lay down a new rule of law or to extend a recognized one. In most of the 
cases cited in the opinion the defendant had done some affirmative act such 
as bringing diseased animals in contact with those of the plaintiff, or taking 
an infected patient through the streets or to the plaintiffs house. Whereas 
in the principal case the defendant’s negligence consisted not in doing a 
positive act, but in failing to keep the patient away from the plaintiff: an 
act of omission. Dicfa favorable to this decision appear in Henderson v. 
Dade Coal Co., 100 Ga. 568 ; and Dean v. St. P., etc., Co., 41 Minn. 360. 
For contrary dicta, see Sarson v. Roberts, [1895] 2 Q. B. 395. Only one 
case has been found which appears to be precisely in point. There the 
defendant having control of a diseased animal was held liable for negligently 
failing to repair a partition separating his own from the plaintiff's animals, 
as a consequence of which the disease was communicated. Mills v. WV. Y., 
etc., Co., 2 Robt. 326; affirmed, 41 N. Y. 619. A further class of cases 
which in many respects may be thought analogous to the principal case is 
that in which the defendant negligently puts on the market a wrongly labelled 
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drug, and a remote vendee is allowed to recover for resulting damage. See 
Thomas v. Winchester, 6 N. Y. 397; 15 Harv. L. Rev. 666. But there 
too the negligent act is positive. 

The law is less ready to impose a duty to act than a duty not to act. A 
man is under no legal duty to save a stranger whom he sees drowning ; but 
he is under a legal duty not to push him into the water. The defendant 
undoubtedly would owe a duty to all the individual members of the public 
not to take the patient through the streets or to their houses. If it is held 
that there exists the same broad duty actively to prevent his spreading the 
infection, the result is apparently an extension of the rules of tort liability to 
a new class of cases. It means that as the law grows it will recognize as a 
legal duty what formerly it has regarded as a moral duty only. If the case 
is to be supported on principles heretofore recognized, it must be on the 
ground that the defendant did certain acts prior to the time of the alleged 
negligence which imposed upon him the duty of care. When he voluntarily 
assumed control of this patient — this irresponsible force — he could foresee 
damage to some remote third person, or class of persons, as a natural and 
probable consequence of a failure by himself to use ordinary care in con- 
trolling it. Thereupon it may be said that a duty arose toward such persons 
to exercise this care. Cf. PoLLock, Torts, 2nd ed. 373-4. . 





DETERMINATION OF STATUS OF FOREIGN TERRITORY. — Probably no court 
in this country would hold that the decision of the executive department of 
the government on a political question was not binding on the courts; yet 
what is a political question has never been strictly defined. A recent case 
before the United States Circuit Court raised a very nice question of this 
kind. An importer who had brought crude tartar from Algeria into this 
country claimed the right to pay duty on it at 5 per cent ad valorem 
under the terms of the reciprocity treaty between the United States and the 
Republic of France. The court found for the importer, holding that 
the question whether Algeria was a part of France was a judicial not a 
political one; and that in the determination of it the court would receive 
testimony of the French ambassador and other French officials concerning 
the law on the point. Zartar Chemical Co. v. United States, 116 Fed. 
Rep. 726 (Circ. Ct., S. D., N. Y.). 

If there were a dispute between the United States and France concerning 
the possession of Algeria, clearly it would be a political question to be de- 
cided by the executive branch of the government, and the court would be 
bound to respect its decision. Foster v. Meilson, 2 Pet. (U.S. Sup. Ct.) 253. 
This the court would do even though on general principles of international 
law, apart from special decision by the political department, it would itself 
reach a different result. Jn re Cooper, 143 U. S. 472. Again, if there 
were disputes between France and another state concerning the ownership 
of Algeria, the court would be bound by the decision of the executive. Zhe 
Santissima Trinidad, 7 Wheat. (U.S. Sup. Ct.) 337. If it were a question 
of the existence of Algeria as an independent power, the court would follow 
the ruling of the political department. A/ighell v. Sultan of Johore, [1894] 
1 Q. B. 149. Furthermore, if it were a question which of two governments 
was the lawful government of Algeria, it would clearly be a political question, 
and the court would take notice of the ruling of the executive. Luther v. 
Borden, 7 How. (U. S. Sup. Ct.) 1. The reason for the rule that the 
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judiciary is bound by the decision of the executive department in political 
questions is clear. Contrary decisions by executive and judicial depart- 
ments on questions involving the sovereignty or jurisdiction of states, or the 
status of government, would be a source of embarrassment, and might in- 
volve the state in international complications. One department must, then, 
decide such questions, and the executive department which has charge of 
the diplomatic relations of the state is obviously the proper one to do so. 
The reason for the rule clearly shows it inapplicable to the principal case. 
No question of sovereignty or jurisdiction was raised. ‘The United States 
did not dispute the jurisdiction of France in Algeria, nor did any other 
nation dispute it. The sole question at issue was whether, under the Treaty, 
goods from Algeria could be regarded as coming from France. It is ap- 
parent, then, that no question was raised the decision of which could in any 
way involve this country in international complications. The court had 
merely to interpret the meaning of the word “France” as used in the 
Treaty, and this under the circumstances was clearly a judicial question. 





THE NATURE OF Business GoopwiLL. — A recent Indiana case raises 
the question whether the goodwill of a business is ‘‘ property” within the 
terms of a statute which taxed “ all property within the jurisdiction of the 
state not specially exempt,” and decides it in the negative. Hart v. 
Smith, 64 N. E. Rep. 661. The court admitted that there is “an almost 
universal recognition at the present day of goodwill as in the nature of 
property.” They regarded it as clear, however, “ that goodwill is not in and 
of itself property, but that it is an incident that may be attached or in many 
cases connected with it.” Since the decision is based on a misconception 
of an earlier case, it is fortunately of little authoritative value. The court in 
consequence of its error treated the goodwill of the business as attaching to 
the stock in trade, when the judge in the earlier case expressly said that it 
never could be so regarded. See Hawson v. Pratt, 91 Ind. 9, 16. 

Lord Eldon’s classic definition stated that goodwill was nothing more 
than the probability that old customers would resort to the old place. See 
Cruttwell v. Lye, 17 Ves. Jr. 334. And Leach, M. R., described it as “ the 
advantage attaching to the possession of the house” in which the business 
had been carried on. Chissum v. Dewes, 5 Russ. 29. Inaccordance with 
this view goodwill was treated as “ local,’”’ attaching to the possession of realty, 
and hence it was natural to regard it in a way as an incident to property. 
A broader definition now prevails. Briefly stated, goodwill is conceived 
to be the advantage possessed by an establishment in consequence of pub- 
lic patronage received from constant or habitual customers on account of 
its local position, or reputation for skill, affluence, punctuality, etc. See 
STORY, PARTNERSHIP, § 99. The patronage dependent upon reputation is 
secured to a firm or business house by its trade names or trade marks. 
Thus the goodwill of a public house, instead of being incident to the prem- 
ises alone, attaches to the name by which they are known. See Woodward 
v. Lazar, 21 Cal. 448. The goodwill of a newspaper is annexed to the 
title under which the paper is published. Boon v. Moss, 70 N. Y. 465. 
And manufacturers find their goodwill dependent upon their trade marks. 
See Edwards v. Dennis, 30 Ch. D. 454. Further, the general tendency 
of the law under the broader definition is to treat goodwill as itself property. 
It is regarded as proper subject matter for a sale or bequest. Howard v. 
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Taylor, 90 Ala. 244; Canham v. Jones, 2 Ves. & B. 218. So, too, it has 
been held to be an asset of a partnership. Cooke v. Collingridge, 27 Beav. 
456. It has also been designated as an asset available in the hands of a trus- 
tee in bankruptcy. 46 & 47 Vict. c. 52, § 56. Andit has been considered 
as property within the terms of a statute regulating the issue of stock of a 
corporation. Washburn v. National Wall-Paper Co., 81 Fed. Rep. 17. 

The prevailing view seems correct. The sole reason for denying that 
goodwill is property lies in the fact that in so far as it is “local” it is assign- 
able only in connection with the transference of realty. But though this 
fact be true as to the method of its transference in such cases, it does not 
follow that goodwill is not of itself property. On the other hand, it is recog- 
nized that goodwill is of great pecuniary value, and that it is in one way or 
another assignable. Hence it would seem that goodwill has the two essen- 
tial attributes of property and must be treated as such. 





CONSTITUTIONALITY OF UNEQUAL Tax ASSESSMENT UPON REAL AND 
PERSONAL Property. — The problem of adjusting the burdens of govern- 
ment by a fair method of taxation is fast becoming one of the most for- 
midable that confront the legislature and the judiciary. Many constitutions 
provide that “all taxation shall be equal and uniform” ; and where such 
provision does not exist there is generally a statute of a similar tenor. The 
judicial interpretation of this form of legislation is of no little interest. Such 
laws do not mean that there shall be no special tax on a particular district 
for local improvements, nor that the method of valuation shall be the same 
for all sorts of property, nor that every tax-payer’s burden shall be absolutely 
just. Richmond v. Scott, 48 Ind. 568; State R. R. Tax Cases, 92 U.S. 
5753 Commonwealth v. Bank, 5 Allen 428. But they do mean that there 
shall be no discrimination in estimating the value of property or in the rate 
of taxation against an individual or a corporation ; no discrimination against 
a class, or against any species of property. See WELTY, ASSESSMENTS, § 186 ; 
Bureau Co.v. C. B.& Q.R.R., 44 lll. 229; &.R. & Tel. Cos. v. Board, 
85 Fed. Rep. 302. 

On the whole the courts have inclined towards a narrow rather than a 
broad construction. A good example of this policy appears in a recent 
decision of the New York Court of Appeals. A statute provided that “ all 
real and personal estate liable to taxation shall be estimated and assessed 
by the assessors at its full and true value.” An injunction was sought to 
restrain the collection of part of a tax on certain bank stock from the stock- 
holders, on the ground that the real estate in the city of New York was 
deliberately assessed at only 60 per cent of its true value. In sustaining a 
demurrer the court admitted that the plaintiff’s suit would properly come 
within equity's jurisdiction, since there was no adequate remedy at law. But 
it denied relief, influenced by the considerations that there was no inequality 
in the valuation of property of the same class, that the assessors presumably 
acted honestly, that absolute fairness is unattainable, that real estate cannot 
be hidden and is therefore at a disadvantage as compared with personalty, 
and that granting relief would upset the whole tax for a year long past. 
Mercantile Nat. Bank v. Mayor, etc., of New York, 172 N. Y. 35. 

Admittedly the tax was in direct violation of a legislative mandate, yet 
the court would not interfere. If this plaintiff alone had had its burden 
thus illegally increased it would apparently have prevailed. See Board of 
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Assessors v. Ala. C. R. R., §9 Ala. 551. If National Banks as a class had 
suffered they would have obtained relief. Cummings v. Nat. Bank, 101 
U.S. 153. But because the class of sufferers, 7. ¢., all personal property 
holders, is so very large, they are without redress. The result certainly 
does not appear logical. Could a statute providing that all personalty shall 
be assessed at 100 per cent of its value and all realty at 60 per cent be 
passed without repealing by implication the section quoted above, or — had 
that section been in the Constitution—- without being unconstitutional ? 
Surely not. Yet, as the validity of an assessing law and the legality of an 
assessment must be tested by the same general principles, this decision 
would imply an affirmative answer to the question. Undoubtedly there are 
strong arguments in favor of the result reached. It is common knowledge 
that much personalty escapes taxation entirely, and that a decreased assess- 
ment upon realty does therefore approximate justice. But a system that 
lets honest personal property holders suffer, as this system does, cannot be 
the best. Approximate equality in taxation can be reached in other ways 
than by disregarding enacted laws. Let the legislatures, whose province it 
is, determine what laws will best attain justice, and let the courts enforce 
those laws unflinchingly. There are apparently no decisions contrary to 
the principal case ; but for language opposed to it in spirit, see Dundee v. 
Parrish, 24 Fed. Rep. 197; Bank v. Hines, 3 Oh. St. 1; Wetty, AssEss- 
MENTS, § 185. 





Tort CLAIMS AGAINST FoREIGN GovERNMENTS. — By the seventh article 
of the Treaty of Paris, December 10, 1898, the United States and Spain 


mutually relinquished all claims of citizens or subjects of the one country 
against the government of the other; and the United States undertook to 
adjudicate and settle all claims of its citizens against Spain. In pursuance 
of this undertaking, Congress by Act of March 2, 1901, constituted a com- 
mission to receive and examine the claims of citizens of the United States 
against Spain. Before this Commission, one McCann who had been a sea- 
man aboard the United States Battleship M/aine at the time she was de- 
stroyed in Havana Harbor, sued for damages for injuries received in the 
explosion. The commission dismissed the claim on the ground that the 
injury done by the destruction of the Maine was a national injury, and 
that therefore no individual seaman acquired any claim against Spain. 
McCann vy. United States, Before Spanish Treaty Claims Commission 
[1902]. The jurisdiction of the commission extends only to claims of 
citizens of the United States against Spain which existed at the date of the 
Treaty of Paris. Any possible claim which the petitioner may have had 
against Spain must be based on one of two grounds: either that Spain in- 
tentionally caused the explosion, or that she negligently permitted it to 
happen. 

The Battleship J/aine was present in Havana Harbor on an official 
errand of the United States. If it be assumed that the Maine was inten- 
tionally destroyed by Spain, the act of Spain can have only one possible 
significance. Without resort to the fiction of extraterritoriality, it can 
unqualifiedly be held that an attack on a vessel representing the United States 
is equivalent to an invasion of United States territory. It is an attack on 
. the dignity of the United States as a sovereign independent state, the inter- 
national equal of the attacking power. Such an act is an act of war in its 
very nature ; and that nature is not changed because reasons of policy urge 
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the offended nation to overlook it, and not to declare war. See Mr. 
Webster to Mr. Crittenden, Wuart. IntTERNAT. L. Dic., § 21. If this is 
true, it follows that the petitioner has no claim; for there is a well-settled 
rule of international law that no citizen or subject gains a right against a 
belligerent for damages sustained in war between that power and his 
sovereign. See WuarT. INTERNAT. L. Dic., § 224. The case, however, 
cannot be disposed of on that ground, for there is no evidence in the 
report of the Board of Inquiry to sustain the assumption that the Maine 
was intentionally destroyed. 

On the remaining possible assumption that the M/aime was destroyed by 
reason of the negligence of Spain, a similar result would be reached, and 
on reasoning more nearly in accord with the actual facts. Clearly, if the 
ship were destroyed negligently, the injury could not be considered a na- 
tional injury, that is to say, an affront to the dignity of the United States as 
a sovereign power. ‘The United States would in that case have no greater 
claim, except by comity, than any steamship company would have if its ves- 
sel were destroyed under similar circumstances ; and seamen aboard the 
Maine could have no greater rights than American seamen aboard a mer- 
chant vessel. According to the dicta of the commission they would have 
even fewer rights. But even assuming that they would have equal rights, 
it is well settled that they are entitled to no greater protection or rights 
than the citizens or subjects of the local power. JVew Orleans Riot, Snow's 
Cases on Internat. L. 181. A Spanish citizen would have no cause of 
action against his own government if injured by the negligent explosion 
of a submarine mine. For it will not be seriously controverted that the 
setting and maintaining of submarine mines are governmental acts ; and, 
consequently, for their negligent performance Spain would not be liable 
in tort. Levy v. City of New York, 1 Sandf. (N. Y.) 465 ; Belknap v. 
Schild, 161 U. S. 10, 17. It follows, then, that the petitioner in the 
principal case having no greater rights than a Spanish subject, could gain no 
claim against Spain. A short ground for disposing of the case might have 
been taken. The naval Board of Inquiry reported that it was unable to 
obtain evidence “ fixing the responsibility on any person or persons.” 
Upon that finding, Spain was never liable, and no right ever arose in favor 
of the petitioner. 
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ADMINISTRATIVE LAW— RIGHT IN TORT AGAINST FOREIGN GOVERNMENT — 
BATTLESHIP MAINE CASES. — By Act of Congress, March 2, 1901, the Spanish Treaty 
Claims Commission was established to adjudicate and settle claims of citizens of United 
States against Spain which had been relinquished to Spain by the seventh article of 
the Treaty of Paris, December 10, 1898. Before this commission a seaman injured in 
the destruction of the Battleship Maine brought a claim for damages. A¢/d, that he 
cannot recover. McCann v. United States, Before the Spanish Treaty Claims Com- 
mission [1902]. See NOTES, p. 137. 


BANKRUPTCY — PRIORITY — CLAIMS FOR WaGES. — The Federal Bankruptcy Act, 
§ 64 4, gives priority to claims for wages earned within three months before the com- 
mencement of bankruptcy proceedings, not to exceed three hundred dollars in amount; 
and further, to all debts entitled to priority under the laws of the state. The claims 
in question were for wages not earned within three months before the commencement 
of the bankruptcy proceedings, but would be entitled to priority under New York 





RECENT CASES. 139 


Laws of 1897, c. 24, § 29. He/d, that they are entitled to priority under the Federal 
Act. Jn re Slomka, 28 N. Y. L. J. 189 (U.S. Dist. Ct., S. D., N. Y.). 

On this point the decisions in the Circuit Court of Appeals are in conflict, and no 
case seems yet to have been carried to the Supreme Court. See /n re Rouse, 91 Fed. 
Rep. 96; /z re Coe, 109 Fed. Rep. 550. The question is whether the provisions in the 
Act regarding wages should be construed as excluding priority of all wage claims ex- 
cept as therein specifically provided, or merely as creating a protection for claims 
for wages not already protected by state laws. The phrase, “not to exceed three 
hundred dollars,” would indicate strongly that claims beyond that amount are to be 
excluded; and it would seem that the entire clause was meant to be one of positive 
limitation, and, therefore, to exclude all claims for wages more than three months old. 
The claim in question being too old to fall within the particular clause as to claims for 
wages, the court admitted it under the more general class of debts entitled to priority 
by state law. It would seem, however, that an item excluded by a particular provision 
should not be regarded as within a more general provision which might otherwise in- 
clude it. State v. Trenton, 38 N. J. Law, 64. 


BANKRUPTCY — PROVABLE CLAIM — EFFECT OF PART PAYMENT BY SURETY OF 
Bankrupt. — The plaintiff was the holder of a bankrupt’s promissory note on which, 
before bankruptcy, the surety had made a part payment. e/d, that the plaintiff can 
prove for the full amount of the note. Swarts v. Fourth Nat. Bank, 117 Fed. Rep. 1 
(C.C. A., Eighth Circ.), 

By a part payment on the principal obligation a surety acquires an immediate right 
of indemnity against the debtor, whose debt is diminished pro tanto. Hail v. Hall, to 
Humph. (Tenn.) 352. Nevertheless, under The Bankruptcy Act of 1867 as interpreted 
by the courts, a creditor who had received such part payment, was allowed to ptove 
for his entire debt to the exclusion of any proof by the surety who had paid only in 
part. Jn re Ellerhorst, 8 Fed. Cas. 522. The principal case gives the same effect to 
§ 57, 4, of the present Act. However forced this construction of the statute may ap- 
pear, the result seems unexceptionable. It is desirable that the creditor be assured of 
ultimate payment in full, and this result is more certain if the entire dividend from the 
bankrupt’s estate on account of this debt is paid directly to the creditor without first 
swelling the assets of the surety. Moreover, the surety is not prejudiced by this pro- 
cedure, for he is equitably entitled to any surplus received by the creditor, and is in 
the same position pecuniarily as he would be if allowed to prove independently for in- 
demnity, and subsequently obliged to make good the principal’s default. Jn re Eller- 
horst, supra. See also Swarts v. Siegel, 117 Fed. Rep. 14; /n re Heyman, 95 Fed. 
Rep. 800. 


CARRIERS — EJECTION OF PASSENGER PRESENTING WRONG TRANSFER CHECK. — 
A passenger on a street car presented an invalid transfer, which he had received 
through the mistake of the company’s agent, and on his refusal to pay fare, was ejected 
in accordance with the company’s rule. e/d, that the street car company is liable in 
damages for the ejection. Lawshe v. Tacoma Ry. & P. Co.,70 Pac. Rep. 118 (Wash.). 

This decision indicates the tendency of modern authorities. See Jacobs v. Third Ave. 
R. R. Co.,75 N. ¥. Supp. 679; O'Rourke v. Citizens’ St. Ry. Co., 103 Tenn. 124. In many 
jurisdictions, however, recovery in tort is denied, and the passenger’s only remedy is 
for breach of the contract of carriage. Bradshaw v. South B. R. R. Co.,135 Mass. 407. 
Adoption of one rule or the other must depend upon the view taken as to the reason- 
ableness of the regulation that a passenger be ejected on failure to present a ticket or 
transfer valid on its face, and refusal to pay fare. In view of practical considerations, 
¢. g., the fraud to which the carrier will be exposed, if he must decide between receiv- 
ing a questionable ticket and subjecting himself to possible tort liability, the require- 
ment seems reasonable. With regard to railroad tickets, the view has been expressed, 
that a ticket is not mere evidence of the contract, but is the obligation itself, so that a 
passenger who presents a bad ticket has no right on the train, regardless of the rea- 
sonableness of the regulation concerning ejection. 1 Harv. L. REv. 17; 9 ibid. 353. 
But this theory is not supported by the decisions, and, whether tenable or not, is inap- 
plicable to a street car transfer, which is in its very nature a voucher. 


CARRIERS — TICKETS — NOTICE OF LIMITATION UPON TIME FOR Use. — The 
plaintiff, a passenger on defendant’s train, presented a ticket, purchased two days be- 
fore. In accordance with the company’s rules, the conductor refused to accept the 
ticket, and ejected the plaintiff. Upon the trial the defendant offered in evidence a 
large placard, which had been posted at the waiting-room, stating that “ All one-way 
tickets will be limited to the day of sale.” Hé/d, that in the absence of any evidence 
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to show that the plaintiff was aware of its contents, the placard is not admissible. 
Georgia R. R. Co. v. Baldoni, 42 S. E. Rep. 364 (Ga.). 

It is well settled that by special contract a carrier may limit his common law obli- 
gations, provided the restriction is not one that contravenes public policy. See Far- 
mers’, etc., Bank v. Champlain Trans. Co., 23 Vt. 186; The Montana, 22 Fed. Rep. 715. 
But it is not enough that knowledge is brought home to the shipper or passenger by a 
general notice; he must expressly assent to it as forming the basis of the contract. 
Cole v. Goodwin, 19 Wend. (N. Y.) 251. On this latter ground a passenger has been 
held bound by stipulations contained in a ticket signed by himself, or sold at a reduced 
rate. Daniels v. Florida, etc., R. R. Co., 39 S. E. Rep. 762 (S. C.); Pennington v. 
Phila., etc. R. R. Co., 62 Md. 95. In another class of cases, where no special contract 
is made, regulations detailing the terms on which the carrier will enter into relations 
with the public are enforced, provided they are reasonable and the plaintiff has actual 
notice of them. SAoyd v. Spencer, 103 Ga. 828. The principal case seems fairly within 
this class; but, apart from any question of reasonableness, the failure to fix notice 
upon the plaintiff is decisive against the carrier. In fact the same result has been 
reached where the stipulation relied on was contained in a general notice and also 
printed on the ticket. Louisville, etc., R. R. Co. v. Turner, 100 Tenn. 213. 


CONFLICT OF LAWS— CONCURRENT JURISDICTION OF FEDERAL AND STATE 
Courts — NULLIFICATION OF A WILL IN EgQuity.—A bill in equity to set aside a 
nuncupative will which had been admitted to probate was brought in a United States 
court, by alien heirs, against an administrator appointed by a state court. e/d, that 
the plaintiffs have a constitutional right to sue in the United States court. O’Callaghan 
v. O’Brien, 116 Fed. Rep. 934 (Circ. Ct., N. D. Wash.). 

There is much confusion as to how far a decedent’s estate in the hands_of an adminis- 
trator can be reached by process from a United States court. The rule that property 
of which a state court has taken jurisdiction, is thereby removed from the concurrent 
jurisdiction of a United States court, does not necessarily apply to an estate in the 

ands of an administrator, for it has been held that an administrator is not an officer 
of the court, within the meaning of the rule that an officer of a court cannot be sued 
elsewhere without the consent of that court. Ayers v. McAuley, 149 U.S. 608. But 
it seems well settled that, since in a decision as to the validity of a will there is 
involved something like a decree #” rem for which the machinery of a probate court is 
peculiarly adapted, a circuit court of equity will not take jurisdiction of a suit to annul 
a will. Broderick’s Will, 21 Wall. (U. S. Sup. Ct.) 503. While, therefore, the juris- 
diction of the court in the principal case may not be open to objection under the 
former rule, the decision seems clearly opposed to the latter. 


ConFLICT OF Laws —CONTRACTS LIMITING CARRIER’S LIABILITY. — A horse 
was shipped from New York into Pennsylvania, where it was injured by the negligence 
of the carrier. As a defense to a suit for damages, brought in the latter state, the de- 
fendant set up a contract made in New York limiting his liability to $100. He/d, that 
the contract, though valid in New York, is no defense in Pennsylvania. Hughes v. 
Pennsylvania R. R., 51 Atl. Rep. 990 (Pa.). See Nores, p. 132. 


CONFLICT OF LAWS—JURISDICTION OF ToRT ON HIGH SEAS— FICTION OF 
EXTRATERRITORIALITY. — A steerage passenger on board an ocean steamship regis- 
tered in and sailing from the port of New York was, on the high seas, swept over- 
board, through the negligence of the company, and drowned. Her administrator sues 
in the United States Circuit Court for New York. é/d, that the court has jurisdiction, 
for the court will construe the territory of New York as covering the vessel while on 
the high seas. Lindstrom v. International Navigation Co., 117 Fed. Rep. 170 (Cir. Ct., 
S. D. N. Y.). For a discussion of the questions involved, see 15 Harv. L. REV. 408; 
ibid. 411. 


ConFLictT oF Laws — VALIDITY OF FOREIGN MARRIAGE — STATUTE RESTRICT- 
ING MARRIAGE AFTER Divorce. — A California statute declared void marriage by a 
divorced person within one year after the decree of divorce, if the former spouse were 
living. The plaintiff, a woman domiciled in California, was divorced and within a year 
married again in Nevada, the second husband being also domiciled in California. 
Upon the latter’s death, his estate was administered. He/d, that the divorce was 
complete at the time of the decree, that the statute has no extraterritorial operation, 
and hence that the marriage is valid and the wife entitled to family allowance. Jn re 
Wood's Estate, 69 Pac. Rep. goo (Cal.). 

The same plaintiff made an ante-nuptial contract with her second husband by which, 
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in consideration of marriage and of relinquishment by her of all claims on his property, 
he promised to pay her $10,000. e/d, that the marriage, though valid, is contrary to 
the policy of the California statute, and is not good consideration to support the 
promise. Wood v. Wooa’s Estate et al., 69 Pac. Rep. 981 (Cal.). 

The California statute would seem designed to discourage divorce by rendering 
immediate re-marriage impossible. Such a statute should be distinguished from those 
which declare parties to a divorce incapable of re-marriage during the period allowed 
for appeal. The latter acts prevent the decree from effecting a complete separation 
until that period has expired, the object being to preserve the original marriage so far 
as necessary to preclude a new one before the first has been finally dissolved. Jz re 
Smith's Estate, 4 Wash. 702; McLennan v. McLennan, 31 Oreg. 480. Cf. Conn v. Conn, 
2 Kan. App. 419. In view, therefore, of the apparent purposes of the two classes of 
statutes, the decision in the first case that a complete separation was immediately 
effected by the decree seems sound. That the validity of marriage depends on the 
lex loci contractus, not on the lex domicilii, seems now well settled and is established 
by statute in California. Van Voorhis v. Brintnall, 86 N. Y. 18; Kent v. Burgess, 11 
Sim. 361; CAL. Civ. CopE, § 63. See BisHop, MAR. Div. AND SEP., § 843. It is a 
proper corollary of this doctrine that the statute in the principal case has no extra- 
territorial operation without words expressly giving it. Van Voorhis v. Brintnall, 
supra. See BisHop, MAR. DIv. AND SEP., § 869. But the distinction made by the 
second decision seems hardly tenable. In both cases the plaintiff’s claims depend 
directly on the validity of the marriage, the distinction being merely that the first claim 
arises by operation of law, the second from express contract of the parties. It would 
seem, however, that this is not a sufficient reason for distinguishing the cases, and 
that a decision that this marriage, admittedly valid, is incapable of giving rise to the 
legal rights which can be founded upon other valid marriages, is doubtful on grounds 
of policy if not on those of sound logic. 


CONSTITUTIONAL LAW — DUE Process oF LAW — CONCLUSIVE EVIDENCE. — A 
statute provides that in any action brought against a railroad company for failure to 
deliver grain shipped over its line, the bill of lading shall be conclusive proof of the 
amount received. Hée/d, that the statute is unconstitutional as contravening the pro- 
vision insuring due process of law. Aissouri, K. & T. Ry. Co. v. Simonson, 68 Pac. 
Rep. 653 (Kan.). 

Though the rules of evidence are in general a proper subject for statutory control, 
it is not within the power of the legislature to enact laws which altogether preclude a 
party from exhibiting his rights. Consequently, statutes declaring that the presenta- 
tion of certain evidence shall constitute conclusive proof of a specified fact are gen- 
erally held unconstitutional, as in the case under discussion. CooLEy, Const. Lim., 
sth ed., 453; Cairo & F. R. R. Co. v. Parks, 32 Ark. 131; Wantlass v. White, 19 Ind. 
470. But, as pointed out in the strong dissenting opinion, no decision has denied the 
power of the legislature to give conclusive effect, as against a party, to his deliberate 
statement, made under the admonition of the statute. Where the basis of the conclusive 
presumption is a declaration of this nature, and where there is a justification in policy 
for such legislation, as in the case of the railroad receipts to which the statute in ques- 
tion relates, there seems to be no room for the constitutional objection. Orient Jns. 
Co. v. Daggs, 172 U.S. 557. 


CONSTITUTIONAL LAW — FoURTEENTH AMENDMENT — VESTED RIGHT IN THE 
DEFENSE OF STATUTE OF LIMITATIONS. — A statute imposed a limit of one year on 
claims against 2 railroad for damage caused by a change of grade. Shortly after the ex- 
piration of the year the legislature extended the period. é/d, that this act is consti 
tutional, and under it claims previously barred can be prosecuted. Dunbar v. Boston 
& P. R. Co., 63 N. E. Rep. 916 (Mass.). See NOTEs, p. 129. 


CONTRACTS — TRANSFER OF BONDS — IMPLIED COLLATERAL AGREEMENT PASSING 
To ASSIGNEE. —A contractor was cntitled by his contract with the defendant railroad 
company to the proceeds of all stock issued, and to all stock remaining unissued when 
the road was completed. The company issued stock certificates to a county and took 
in payment bonds of the county payable to the bearer. These bonds were given to the 
contractor as proceeds of the sale of stock and were sold by him to the complainants. 
The transaction between the county and railroad company was adjudged void, and the 
bonds and stock certificates cancelled. AHe/d, that the complainants are entitled to a 
decree requiring the defendant to issue the stock to them. Citizens, etc., Assn. v. Belle- 
ville, etc., Ry. Co., 117 Fed. Rep. tog (C. C. A., Seventh Circ.). 

Where a town issued bonds to a railroad in discharge of a contractual obligation, 
and the railroad sold them to the complainant, it was held that the latter, on the bonds 
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being declared void, was not subrogated to the railroad’s rights under its contract. 
Aetna Life Ins. Co.v. Middleport, 124 U.S. 534. The court distinguishes the princi- 
pal case on the ground that the company delivered the bonds to the contractor under 
an implied agreement that if the bonds proved void, it would issue to him the stock of 
whose sale the bonds were proceeds, and that this promise attached itself to the bonds 
in such a manner that it passed with them to all subsequent vendees. This construc- 
tion of the contract seems untenable, for since the transaction between the county and 
the company was void, the stock remained unissued, and the contractor was entitled 
to it by his express contract. If the complainant has any remedy it would seem to 
be against his vendor on an implied warranty of the validity of the bonds. But ina 
similar case, the court refused to imply a warranty. Otis v. Cullum, 92 U.S. 447. 


CRIMINAL Law — ConsPIRACY — ACQUITTAL OF ALL BUT ONE DEFENDANT. — 
Three defendants were jointly arraigned on a charge of conspiracy. One of them 
pleaded guilty and the two others were acquitted on pleas of not guilty. e/d, that 
the judgment passed against the one who pleaded guilty must be vacated. Zhe King 
v. Plummer, [1902] 2 K. B. 339. 

This rule was tacitly assumed by the early English decisions and has been expressly 
recognized by the later ones. Rex v. Kinnersley, 1 Str. 193; Rex v. Cooke, 5 B. & C. 
538; Rey. v. Manning, 12 Q. B. D. 241; Reg. v. Thompson, 16 Q. B. 832. Indiana and 
North Carolina have adopted it as to indictments for adultery and fornication. Zurpin 
v. State, 4 Blackf. (Ind.) 72; State v. Mainor, 6 Ired. (N..C.) 340; State v. Rinehart, 106 
N. C. 787. Texas and Tennessee repudiate it. Alonzo v. State,15 Tex. App. 378; 
State v. Caldwell, 8 Baxt. (Tenn.) 576. The view of the last two jurisdictions seems 
more in accord with reason. To support the doctrine, the sole reason given is that, 
since these offenses are necessarily joint ones, two verdicts of guilty and not guilt 
would be mutually repugnant. This reasoning does not rightly apply to cases of adul- 
tery, for there one of the defendants might be a party to the joint act without having 
the criminal intent necessary to constitute the crime; for example, when he acted under 
a bona fide mistake of fact. And even in cases of conspiracy the repugnancy on the 
record is more apparent than real — since the verdict of not guilty for the first defend- 
ant amounts to little more than not proved — and is far outweighed by the repugnancy 
between the second defendant’s acquittal, and facts clearly proving his guilt. 


CRIMINAL LAW — DOUBLE JEOPARDY — FORMER TRIAL FOR LESSER CRIME. — 
Held, that a conviction for assault and battery is a bar to a subsequent prosecution for 
assault with intent to kill. People v. McDaniels, 69 Pac. Rep. 1006 (Cal.). 

The better view and the weight of authority are to the effect that conviction for a 
lesser crime is a bar to prosecution for the greater crime of which the lesser is a con- 
stituent part. eg. v. Elrington, 9 Cox C. C. 86; Moore v. State, 71 Ala. 307. See 
contra, State v. Hattabough, 66 Ind. 223. It is clear that a conviction or acquittal of the 
larger charge should bar a prosecution for the smaller, since generally by statute a de- 
fendant can be convicted on any indictment of a lesser crime necessarily included within 
the indictment. The objection of double jeopardy is equally strong to bar a sub- 
sequent prosecution for the higher offense after trial for the lower. As authority 
against the above view, some cases have been cited to the effect that conviction for 
assault is no bar to prosecution for homicide after the victim’s death. Reg. v. Morris, 
10 Cox C. C. 480; State v. Littlefield, 70 Me. 452;  gamiom.s v. State, 19 Tex. App. 453; 
Stewart's Case, § Irv. 310 (Scotch). These cases, however, have generally recognized 
the rule, as here stated, while declaring it inapplicable when the greater crime does not 
exist at the time of the first prosecution. 


DAMAGES — AVOIDABLE CONSEQUENCES — BREACH OF CONTRACT OF SALE. — 
The vendor in a contract for the sale of coal had agreed to give sixty days credit. At 
the time fixed for delivery, he broke his contract by refusing credit, but subsequently 
offered the coal to the vendee at a cash price less than the market price. ¢e/d, that the 
subsequent offer cannot be shown in mitigation of damages. Coxe v. Anoka, etc., Co., 
ot N. W. Rep. 265 (Minn.). 

The general rule is that for the breach of a contract of sale the vendee can recover 
only the additional cost of securing the goods elsewhere, and compensation for any in- 
cidental injury suffered. Gainsford v. Carroll, 2 B. & C. 624; Benton v. Fay, 64 Ill. 
417. It is held that an employer who has broken a contract for services is allowed to 
show in reduction of damages that he subsequently offered the servant re-employment, 
unless the offer was made on the condition that on its acceptance the breach should be 
waived. Bigelow v. Am. Forcite Powder Mfg. Co., 39 Hun (N. Y.) 599; Whitmarsh v. 
Littlefield, 46 Hun (N. Y.) 418.. Losses which follow a breach of a contract of sale, 
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but which would have been averted had the vendee availed himself of reasonable o 
rtunities to purchase elsewhere, would not seem to be consequences of the breach, 
ut of the vendee’s carelessness, See Beymer v. McBride, 37 la. 114. The fact that 
it is the defaulting vendor who offers the opportunity should not vary the case; the 
vendee may, if he chooses, reject the offer, but if he does so, he cannot charge the ven- 
dor with losses which he would not have incurred had he accepted it. Parsons v. 
Sutton, 66 N. Y. 92; Lawrence v. Porter, 63 Fed. Rep. 62. 


DECEIT — FALSE STATEMENT OF CONSIDERATION IN A DEED.— The plaintiff 
declared that she had bought certain notes secured by La ew | deeded to a trust com- 
pany; that a consideration was stated in the conveyance which grossly misrepresented 


the value of the property, and this was done by the defendant for the purpose of cheat- 
ing and defrauding the plaintiff and others; that she had relied on the statement in 
buying the notes, and that the notes are worthless. The defendant demurred. He/d, 
that the statement of value in the deed having been made, as alleged, in pursuance of 
a scheme to defraud, the declaration states a cause of action. Leonard v. Springer, 
197 Ill. 532, reversing the same case below, in 98 Ill. App. 530. For a discussion 
of the decision in the lower court, see 15 HaRv. L. REV. 576. 


Equity — SPECIFIC PERFORMANCE — MISTAKE AS A DEFENSE. — The defendant 
at an auction sale purchased the plaintiff’s land, mistaking it, because of deafness, for 
another parcel of land. The contract price was not exorbitant for the parcel actually 
bought. Ae/d, that equity will compel specific performance of the defendant’s con- 
tract. Van Praagh v. Everidge, [1902] 2 Ch. 266. 

At law, it is no defense to an action on a contract that the defendant misunderstood 
the terms of the plaintiff’s offer. The parties are bound by a reasonable construction 
of their expressed intention. See Preston v. Luck, 27 Ch. D. 497; Rowland v. N. Y., 
N. H., & H.R. R., 61 Conn. 103, contra, Courts of equity, however, although admit- 
ting the existence of a contract, refuse in some instances to apply their extraordinary 
remedy of specific performance against a defendant who has contracted solely through a 
mistake, even though the mistake was not induced by the plaintiff. Mansfield v. Sher- 
man, 81 Me. 365. The principle underlying the cases seems to be that equity will not 
enforce a contract when it would be inequitable to do so. If, however, the mistake is 
unreasonable or occasioned by the defendant’s negligence, it is not allowed as a defense 
unless specific performance would occasion “ hardship amounting to injustice.” Zam- 
plin v. James, 15 Ch. D.215. In the principal case the defendant seems clearly to have 
been negligent. Moreover, the price paid was not exorbitant, and no hardship on that 
score would result. It is probably true that it is something of a hardship to compel him 
to take land that he had not intended to buy; but, on the whole, the case seems to be a 
proper one for specific performance. 


EsTOPPEL— FAILURE TO ASSERT A RIGHT. — The plaintiff, having discovered 
that her signature had been forged to a release of dower in a deed of land made by her 
husband, neglected to notify the grantee. The defendant, who had no notice of the 
fraud, purchased the land from the grantee without the plaintiff's knowledge. edd, 
roy the plaintiff is not estopped to claim her dower. Hunt v. Reilly, 52 Atl. Rep. 

1 (R. 1). 

The court regards it as decisive that the plaintiff had no knowledge of the defend- 
ant’s intended purchase. Yet, where there is an actual misstatement, if it is one 
addressed to the public, knowledge that any particular person is about to act upon it 
is immaterial. Richardson v. Silvester, L. R. 9 Q. B. 34. By analogy it would seem 
that the plaintiff, having left uncontradicted before the public a misrepresentation 
likely to be acted upon at any time, should be estopped to set up the truth against one 
who has been misled. The court also relied largely upon a case in which a failure to 
give notice of a recorded mortgage was held not to raise an estoppel. Viele v. Fudson, 
82 N. Y. 32. It is true that when, as in that case, one’s right is a matter of record, 
there is no duty to make it known, and hence no fraud in silence. Kingman v. Graham, 
51 Wis. 232. But in the principal case it was the fraudulent title, and not the true 


one, that appeared on the record, and therefore the case relied on seems not to 
support the decision. 


EVIDENCE — HEARSAY — SUPPLEMENTING TESTIMONY BY CONTEMPORANEOUS 
MEMORANDA. — To impeach the defendant as a witness in his own behalf, the prosecu- 
tion offered his evidence given through an interpreter at the preliminary examination. 
For this purpose, the interpreter testified that he had accurately repeated in English 
the defendant’s statements, and the official stenographer testified that he had reported 
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the interpreter’s translation verbatim. Held, that the stenographer’s report is hearsay 
and the admission of it was error. People v. Fohn, 69 Pac. Rep. 1063 (Cal.). 

Though the stenographer’s notes may serve as a report of the testimony of a wit- 
ness who testifies through an interpreter, they are obviously hearsay when the precise 
language of the witness is the subject of proof. People v. Ah Yute, 56 Cal. 119; ¢f. 
15 Harv. L. REv. 859. But when, as in the principal case, the seep. ma is also on 
the stand under oath and subject to cross-examination the hearsay rule ought not to 
apply. See THAYER, PREL. TREAT., Ev. 501. The notes, however, can used, if 
at all, not as independent evidence, but merely to supplement the interpreter’s testi- 
mony. The rule on this point ordinarily is that when, as is probable in the principal 
case, a witness has no independent recollection, he may aid his testimony by his 
own contemporaneous memorandum or by that of another verified by him when made. 
See Acklen's Executor v. Hickman, 63 Ala. 494. Obviously the stenographer’s notes 
are not within this rule. However, as all the parties to the transaction are before the 
court and under oath, the accuracy of the notes can be practically assured. This 
being true, it would seem wise to extend the rule so as to permit the use of sucha 
memorandum as this. The step has, indeed, been taken in some jurisdictions. Cf 
ray etc., of N. Y.v. Second Ave. R. R. Co. 102 N. Y. §72; 1 GREENL. Ev., 16th ed., 

439 D. 


EVIDENCE — SUBSEQUENT DECLARATIONS OF INTENTION. — Ina criminal prose- 
cution for assault, after prior threats by the accused had been proved and other 
circumstantial evidence had been introduced, a declaration made by the accused eight 
or ten days after the alleged assault, to the effect that he would kill the assaulted 
person, was offered in evidence. He/d, that the subsequent declaration was properly 
admitted as evidence of the existence of a guilty intent in the mind of the accused at 
the time of the crime. ones v. State, 32 So. Rep. 793 (Fla.). 

It is the modern doctrine that a prior declaration of intention is admissible to 
prove the commission of the act to which the declaration relates, if sufficiently close in 
point of time. Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285. This is because 
declarations are competent evidence of a material mental state, and the existence of 
an intention to do an act is material as showing that it was ultimately done. By rea- 
soning that the existence of a state of mind at the time a declaration is made tends 
to show its existence at an earlier time, it has been said that a declaration of belief or 
intention made subsequent to the alleged act is similarly admissible. GREENL. EV., 
16th ed., § 162 e. But such a declaration is of so slight probative value and so likely 
to receive undue weight, that its admissibility may well be questioned. This appears 
to be the better view as to post-testamentary statements, the most common example of 
declarations of a subsequent mental state. See 15 HARV. L. REV. 149. But so far as 
the declaration in question is concerned, it seems to have been properly admitted as 
confirming the inference from the prior threat that the act was done, by showing that 
the vicious intent continued. Here the objections suggested above have no place. 


INTERNATIONAL LAW— STATUS OF DEPENDENCY OF FOREIGN STATE— JUDI- 
CIAL QUESTION. — By a treaty with France, tartar was dutiable at 5 per cent ad 
valorem. An importer of tartar from Algeria claimed the benefit of that provision. 
The United States contended that Algeria was not a part of France. He/d, that it is 
a — question, and the court will receive evidence of the French law. 7Zartar 
Chemical Co. v. United States, 116 Fed. Rep. 726 (Circ. Ct., S. D., N. ¥.). See Notes, 


Pp- 134. 


JUDGMENTS — PassING TITLE BY JUDGMENT IN TROVER—REsS JUDICATA. — 
The plaintiff having obtained a judgment in trover against the defendant for the value 
of a chattel, which judgment remained unsatisfied, subsequently brought replevin against 
the defendant to recover the chattel. e/d, that the plaintiff is barred by the previous 
judgment against him, and the property in the chattel is now vested in the defendant. 
Singer, etc., Co. v. Yaduskie, §9 Leg. Intell. 367, 11 Pa. Dist. Ct. Rep. 571. See Nores, 
p. 131. 


JUDGMENTS — RES JUDICATA — IDENTITY OF PARTIES AND SUBJECT MATTER. — 
The plaintiff was the driver of a wagon which was injured by collision with the defend: 
ant’s car. He was also a member of the firm which in a prior action had obtained a 
verdict for the injury to the wagon, thus establishing the defendant’s negligence and 
the exercise of due care by the plaintiff in relation to the wagon. The plaintiff brought 
the present action for personal injuries sustained in the collision. e/d, that the ver- 
dict in the former action is conclusive in regard to the questions of the defendant’s 
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negligence and the plaintiff’s contributory negligence. Cahknmann v. Metropolitan St. 
Ry. Co., 37 N. Y. Misc. 475 (Sup. Ct., App. Term). 

Since a partnership is not a legal entity, all actions are brought by or against the 
several partners jointly. Metal Stamping Co. v. Crandall, 17 Fed. Cas. No. 9,493 c. 
Consequently the plaintiff was a party to the prior action; and the fact that he was 
but one of several joint plaintiffs would not permit him to relitigate the matters there 
decided. Wilson v. Buell, 117 Ind. 315. But to render matter res judicata it is requi- 
site that the subject matter of the prior and present actions should be identical. Benz 
v. Hines, 3 Kan. 390, 397; Palmer v. Hussey, 87 N. Y. 303. This was not the fact 
here, the subject matter being respectively injury to property and injury to the person. 
Moreover, the plaintiff could not have recovered in that action for injuries in which he 
alone had an interest. Gray v. Rothschild, 48 Hun (N. Y.) 596; Rhoads v. Booth, 14 
Ia. 575. Since, therefore, the prior verdict did not conclude the plaintiff as regards 
his personal injuries, the doctrine of mutuality should prevent him from claiming its 
benefits. See Goodnow v. Litchfield, 63 Ia. 27 .. Nor was the ary een of the plaintiff's 
contributory negligence in relation to himself necessarily settled by the prior action, 
since it is conceivable that by eenene the plaintiff could have avoided personal injury 
even after the collision and damage to the wagon had become inevitable. There 
seems to be no authority directly in point. 


PROCEDURE — SERVICE ON CORPORATION — OFFICER OF FOREIGN CORPORATION 
WITHIN STATE. — The code of North Carolina allows service of summons on a foreign 
corporation when it can be made in the state on the president of the corporation. 
Civ. CopDE, § 217, subsec. 1. Held, that service on the president of a foreign cor- 
poration while in the state is sufficient to give the state court jurisdiction, although the 
corporation was doing no business in the state. Jester v. Baltimore, etc., Co., 42 S. E. 
Rep. 447 (N. C.). . fom ; 

Statutory provisions similar to that in the principal case are not uncommon; and it 
is generally held that judgments rendered on such statutory service are valid for every 
purpose within the State. Pope v. Terre Haute, etc., Co., 87 N. Y. 137; Col. [ron 
Works v. Sierra Grande M. Co.,1§ Col. 499. When, however, the statute does not 
expressly mention foreign corporations, some courts hold it applicable to domestic cor- 
porations only. Mewell v. Great Western Ry. Co., 19 Mich. 336. There can be no 
doubt that a state legislature has power to determine what shall be sufficient service to 
support judgments of the state courts within the state. Service by publication affords 
an example of the exercise of this power. Mason v. Messenger, 17 Ia. 261. Buta judg- 
ment obtained on constructive service such as this will not be recognized in other states. 
Latimer v. Union P. Ry. Co., 43 Mo. 105. _Nor willsuch service be considered sufficient 
in event of the case being removed to the Federal courts. Goldeyv. Morning News, 156 
U.S. 518. It would seem, therefore, that the defendant corporation might have put in 
aspecial appearance, removed the case to the Federal court on the ground of diversity 
of citizenship, and there obtained a dismissal because of the insufficiency of the service. 
See Goldey v. Morning News, supra. 


PROPERTY — FIXTURES — EFFECT OF NEW LEASE ON TENANT'S RIGHT OF RE- 
MOVAL. — Premises were let to a firm for a certain term. Before its expiration one 
partner retired and the landlord cancelled the lease, giving the other partner a lease for 
the remainder of the term identical except for a power of assignment in the lessee. 
Held, that it is not such a new leasing as will prevent the tenant from removing trade 
fixtures previously erected. Baker v. McClurg, 64 N. E. Rep. 7o1 (Ill.). For a dis- 
cussion of the question involved, see 15 HARV. L. REv, 853. 


PROPERTY — NATURE OF GOODWILL. — An Indiana statute taxed “all property 
within the jurisdiction of the state, not specially exempt.” é/d, that the goodwill of 
a newspaper is not “property” within the act. Hart v. Smith, 64 N. E. Rep. 661 
{Ind., Sup. Ct.). See NorEs, p. 135. 


PROPERTY — NUISANCE — RECOVERY BY LESSEE. — A lessee took property, know- 
ing that it was affected by a private nuisance. e/d, that the lessee can recover the 
depreciation in the rental value. Bly v. Edison Electric Illuminating Co. 172 N. Y. 1, 
reversing the judgment in 54 N. Y. App Div. 427. For a discussion of the decision in 
the lower court, see 14 Harv. L. REv. 547. 


PROPERTY — WATERCOURSES — RIGHTS OF NON-RIPARIAN OWNERS. — The plain- 
tiffs, neither owning nor leasing any land abutting on a river, leased from a power com- 
pany the right to draw water hess the power-canals which it had dug above its dam 
upon the river. A city higher up the stream was impliedly authorized by statute to 


10 
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drain its sewage into the stream. é/d, that the plaintiffs can recover in an action 
against the city for pollution of the water. Doremus v. City of Paterson, 52 Atl. Rep. 
1107 (N. J.). 

& England a riparian owner cannot assign his water-rights as against upper or 
lower proprietors, but can create only a contract right against himself. Svockgort 
Waterworks Co. v. Potter, 3 H. & C. 300; Ormerod v. Todmosten Mill Co., 11 Q. B. D. 
155- The English decisions have been expressly followed in Gould v. Eaton, 117 Cal. 
539. But other American cases seem somewhat to discredit the doctrine. See Hail 
v. City of Ionia, 38 Mich. 493; Gillis v. Chase, 67 N. H. 161; St. Anthony Falls Co. v. 
Minneapolis, 41 Minn. 270. ‘The principal case was complicated bya question of emi- 
nent domain. Even if the plaintiffs had merely a contract right against the power 
company, such right was property which ought not to have been taken for public use 
without just compensation. See Lewis, EMINENT DOMAIN, § 263, and cases cited. 
It would seem, therefore, that the case is sound. But, aside from distinctions of this 
nature, it seems that the English rule should be followed. The natural rights which 
are an incident of riparian ownership are in the nature of easements, strictly appur- 
tenant to the riparian land. Few principles are more firmly established than that the 
owner of a dominant tenement cannot assign in gross an easement appurtenant to it. 
Akroyd v. Smith, 10 C. B. 164. 


RAILROADS — MAINTENANCE OF CROSSING — STREET RAILWAY CROSSING RAIL- 
ROAD IN STREET. — A steam railroad had tracks in a public street. A street railway 
constructed a line across it in an intersecting street. Ae/d, that the steam railroad is 
entitled to an injunction restraining the street railway from running cars over the cross- 
ing until it has agreed to pay the expenses of maintaining the crossing. Central Pass. 
ky. Co. v. Philadelphia W. & B. R. Co., §2 Atl. Rep. 752 (R. L.). 

A railroad which is owner in fee of its right of way is allowed compensation for the 
injury to its property and business resulting from the crossing of its tracks by a new 
line, and the burden of maintaining the crossing is also placed on the new line. Lake 
Shore, etc., Ry. v. Chicago, etc., R. R., 100 Il. 21. But where the tracks of the rail- 
road are laid in the street, the company’s right is subject to the public easement of 
travel, and since a street railway is generally held to be an instrument through which 
the public exercises this right, a railroad is not allowed compensation for resulting in- 
convenience to its business when its tracks in the street are crossed by a street railway. 
Buffalo, etc., R. R. v. New York, etc.,R. R..72 Hun (N. Y.) 587; Chicago B. & Q. R. R. 
v. West Chicago St. Ry., 1§6 Ill. 255. In making alterations in the rails and roadbed 
of the railroad, the street railway is, however, exercising a privilege which is not given 
to the general sone and the holding of the principal case that the expense of main- 
taining these alterations must be borne by the street railway, seems unassailable. No 
other decision upon the precise point has been found. 


STATUTE OF FRAUDS — PROMISES PARTLY WITHIN AND PARTLY WITHOUT THE 
STATUTE. — The plaintiff conveyed mortgaged premises to the defendant as security 
foraloan. The defendant agreed orally to pay the interest on the mortgage and to 
reconvey the premises upon payment of the loan. Upon the defendant’s subsequent 
refusal to reconvey, the plaintiff obtained a decree for reconveyance and then instituted 
this suit for breach of the agreement to pay the interest. é/d, that the Statute of 
Frauds is a defense, since the contract is indivisible and the reconveyance was not 
voluntary. Bradford v. McQuestion, 64 N. E. Rep. 688 (Mass.). 

Generally, where a promise partly within and partly without the Statute of Frauds 
is indivisible, the statute is a good defense to an action on the part without the statute. 
Thayer v. Rock, 13 Wend. (N. Y.) 53. The reason sometimes assigned is that to allow 
the action would have a direct tendency to compel performance of the part within 
the statute. See Wetherdbee v. Potter, 99 Mass. 354, 361. But after a voluntary perform- 
ance of the part of the promise within the statute, this reason fails, and an action upon 
the part without the statute is properly permitted. Page v. Monks, 5 Gray (Mass.) 
492. The reason fails equally when the performance is involuntary, as in the principal 
case. If the decision is to be supported, therefore, a different theory must be adopted, 
and the cases allowing an action on the part of the promise without the statute after 
voluntary performance of the part within must be made to rest upon the ground that 
the promisor has waived his defense by the voluntary performance. Of course an in- 
voluntary performance cannot be regarded as a waiver. 


TAXATION — PROVISIONS FOR EQUALITY AND UNIFORMITY. — A statute provided 
- that “ all real and personal estate liable to taxation shall be estimated and assessed .. . 
at its full and true value.” An injunction was prayed to restrain the collection from 





RECENT CASES. 147 


the shareholders of part of a tax on certain stock, on the ground that it was assessed 
at its full value, whereas the realty of New York was deliberately assessed at only 60 
per cent of its full value. The defendant demurred. é/d, that it is not a case for 
equitable interference. Mercantile Nat. Bank v. Mayor, etc.,172 N. Y. 35. See 
NOTES, p. 136. 


Torts — LIABILITY OF CUSTODIAN FOR ESCAPE OF SMALLPOX PATIENT.—A 
railroad company in performance of a contract with its employees to care for them 
while sick, negligently provided an incompetent attendant for a delirious smallpox 
patient. The patient escaped and infected the plaintiff. He/d, that the company is 
liable. Missouri, etc. Ry. Co. v. Wood, 68 S, W. Rep. 802 (Tex., Civ. App.). See 
NOTES, p. 133. 


Torts — LIABILITY FOR EXPLOSIVES — INTERVENTION OF WILLFUL ACT OF 
THIRD Party. — The defendant kept five thousand pounds of ba patel stored in a 
populous neighborhood. This powder was maliciously exploded by an employee, and 
the plaintiff’s house near by was damaged. edd, that, under the circumstances, keep- 
ing the powder was a nuisance, and the defendant is liable absolutely. /eebauer v. 
Western Fuse and Explosives Co., 69 Pac. Rep. 246 (Cal.). 

That one who keeps large quantities of explosives in a populous neighborhood is 
guilty of creating a nuisance, and is liable for all damage resulting, irrespective of 
negligence, seems to be well-settled law. Aeeg v. Licht, 80 N. Y. 579; McAndrews v. 
Collerd, 42 N. J. Law 189. And it is held that the liability is none the less although 
the explosion was caused by lightning. Cheatham v. Shearon, 1 Swan (Tenn.) 213, 55 
Am. Dec. 734; Prussak v. Hutton, 30 N. Y. App. Div. 66. It therefore seems not a 
very long step to the decision in the principal case which, on the precise facts, seems 
to be one of first impression. Large stores of explosives in inhabited neighborhoods 
are so extremely hazardous that it is reasonable to impose this absolute liability although 
the nuisance fer se may be only a small or remote part of the cause of the damage. 
Explosion cases must be distinguished from cases like Rylands v. Fletcher, L. R. 3 
H. L. 330. In that class of cases the danger arises from an agency less likely to do 
damage, and is not so extreme as to create a nuisance. In such cases the intervention 
of a third party is held to exempt the defendant from liability. Box v. Judd, L. R. 
4 Ex. D. 76. 


Torts — LooK AND LISTEN RULE— STREET RAILWAYS.— The plaintiff drove 
onto the tracks of an electric street railway at a crossing, and was struck by a car which 
he had not seen, but might have seen in time to avoid the accident had he looked. 
Held, that the rule requiring a man to look before crossing a railroad is applicable to 
an electric railway. Seerman v. Union Ry. Co., §2 Atl. Rep. 1090 (R. I.). For a dis- 
cussion of the question involved, see 14 Harv. L. REv. 234. 


ToRTS — SLANDER — PROOF OF MALICE— REPETITION OF SLANDER AFTER 
COMMENCEMENT OF Suit. — After the commencement of an action for slander, the 
defendant repeated the slander to another person. e/d, that evidence of the latter 
slander is not admissible to show the malicious character of the former, since it is in 
itself the ground for another action. Swindell v. Harper, 41 S. E. Rep. 117 (W. Va.). 

Malice, like motive, may be proved, if material, by evidence of other reasonably 
proximate acts or declarations of the defendant. Thurston v. Wright, 77 Mich. 96, 
101; Williams v. Miner, 18 Conn. 463, 472. It is generally held immaterial that such 
declarations were made after suit was brought. Zrue v. Plumley, 36 Me. 466, 478; 
Zeliff v. Fennings, 61 Tex. 458, 464. But in the case of a subsequent publication of a 
libel or slander, the jury is to be cautioned against giving damages for the subsequent 
publication as such. 7rue v. Plumley, supra. New York, and possibly Tennessee, are 
in accord with the principal case in holding that the later defamation cannot be intro- 
duced as evidence of the malicious character of the previous publication, if an action 
would lie for such subsequent publication itself. Frazier v. McCloskey, 60 N. Y. 337; 
Howell v. Cheatham, Cooke (Tenn.) 247. This view would seem to be due to a failure 
to notice that evidence of the subsequent publication is not introduced as in itself a 
ground of damages, but only as evidence of the character of the prior publication, and 
so of the proper amount of exemplary damages; while in a separate action for such 
subsequent defamation the damages would be solely for the publication itself. 


TRUSTS — CHARITABLE TRUSTS— GIFT OF CEMETERY. —A deed of land was 
made to certain school districts for the purpose of establishing a cemetery. The 
grantees were incapable of taking the legal title. A/e/d, that the deed created a chari- 
table trust. Hunt v. Tolles, 52 Atl. Rep. 1042 (Vt.). See NOTEs, p. 128. 
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TRusTs — CONFUSION OF TRUST FUNDS— FOLLOWING TRusT REs. —A trustee 
deposited in a bank to his own credit funds held in trust for the plaintiff. Subse- 
quently he deposited to the same account a second sum, a part of which was his own 
property and the remainder a trust in favor of one Moors, the proportions not being 
exactly ascertainable. ‘The trustee afterwards drew upon the account for his own use, 
thereby reducing it to a sum admittedly less than the interest of Moors. The trustee 
having become bankrupt, the plaintiff claimed priority on the balance of the account. 
Held, that he cannot trace his trust fund into this balance and must come in with the 
general creditors. Jn re Mulligan, 116 Fed. Rep. 715 (Dist. Ct., Mass.). 

While this result does not seem open to question, the grounds adopted by the court 
are not altogether clear. Where a trustee mingles trust funds with his own bank ac- 
count, drafts made by him for his own | gs se are, as against the cestui, charged to 
the trustee’s share until it is exhausted. /n re Hallett’s Estate, 13 Ch. D. 696. See 
National Bank v. Conn., etc., Ins. Co., 104 U.S. 54. The remainder is then entirely a 
trust fund, and further drafts by the trustee must, of course, directly affect the bene- 
ficiaries. In such cases the law seems settled that, as between the two trust funds, these 
wrongful drafts are charged to the one first deposited. Jn re Hallett’s Estate, supra. 
See Lewin, Trusts, toth ed., 1096. The uncertainty regarding the exact amount of 
Moors’ interest should not prevent the application of this rule, since the ultimate bal- 
ance was less than the sum admittedly due him, and hence the we drafts must 
have been greater than the petitioner’s interest, which would, therefore, be extinguished. 
It would seem that the decision should have been based expressly on this rule, and the 
balance held subject to the claim of Moors as cestui que trust. 





BOOKS AND PERIODICALS. 


PROPOSED MODERNIZATION OF THE LAW OF DEFAMATION. — Current dis- 
satisfaction with the present state of the law of slander and libel finds somewhat 
violent expression in a recent article. Adsurdities of the Law of Slander and 
Libel, by James C. Courtney, 36 Am. L. Rev. 552 (July-August, 1902). Mr. 
Courtney points out the extent to which the modern law on the subject follows 
the artificial presumptions and harsh rules of the sixteenth century, and urges 
sweeping statutory changes. He argues that the plaintiff is too greatly favored, 
and would remedy the situation by compelling him to prove damage affirmatively 
in all cases, by giving the defendant greater leeway in establishing the substan- 
tial truth of his statement, and by allowing the defendant to show by specific 
og that the plaintiff did not deserve the reputation alleged to have been 
injured. 

It will be conceded that the law on libel and slander crystallized too early, 
and that the delay in freeing it from the old arbitrary rules has been unfortunate. 
Progress, however, has been made. For example, truth is now universall 
recognized as a complete defence in civil actions. Haynes v. Spokane Chronicle 
Pub. Co., 11 Wash. 503; see ODGERS, LIBEL AND SLANDER, 3d ed., 192. So, 
too, evidence that the plaintiffs reputation is bad is admissible in mitigation of 
damages. Scott v. rn gate 8 Q. B. D. 491. Such gradual reform has un- 
doubtedly been beneficial, and perhaps further changes are desirable. But the 
revolutionary legislation proposed by Mr. Courtney seems to err on the side of 
radicalism as much as does the present law on the side of conservatism. 

In discussing the author's first suggestion, that the presumption of damage to 
the plaintiff be abandoned, it must be admitted that the old line between words 
actionable fer se and words requiring proof of special damage was not drawn in 
accord with twentieth century ideas, and that there has been unfortunate re- 
luctance to change it. But modifications in this, too, have been made, though 
not always in the direction of increasing the plaintift’s burden; for instance, the 
charge of unchastity in a woman has been declared actionable er se, and thus 
the worst error has been rectified. To force the plaintiff in every case to prove 
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special damage would surely be a mere shifting of — Damage to repu- 
tation may obviously be very real and yet extremely difficult to prove. Further- 
more, even though the presumption of damage be allowed, the jury still has 
control over the amount of the award. Though it will rightly feel that injury 
will very probably follow certain reports, it will not render exorbitant verdicts 
where damage does not clearly exist. 

The degree of exactness with which the defendant’s proof must square with 
his previous statement in order to sustain the defence of truth cannot be pre- 
cisely defined in a general rule. It is obviously wise to restrain the careless use 
of defamatory language. Strictness, however, easily leads to unjust results, as 
in the Indiana case held up to ridicule by Mr. Courtney, in which a defendant 
who had alleged that the plaintiff had stolen two animals was not allowed to 
prove that he had stolen one. Swann v. Rary, 3 Black. (Ind.) 299. Anexcellent 
test has been suggested: “ Did the libel as published have a different effect on 
the mind of the reader from that which the actual truth would have produced ?” 
ODGERS, OUTLINE OF THE LAw OF LIBEL, 99; see Alexander v. North East- 
tern Ry. Co. 6 B. & S. 340. This test seems worthy of general adoption. 

The suggestion that the defendant should be allowed to prove in mitigation 
of damages, by specific instances distinct from those detailed in his original 
statement, that the plaintiff did not deserve the reputation alleged to have been 
injured, seems most dangerous. It is true that the plaintiff had no right to a 
reputation he did not deserve, and that this is the real basis for allowing the de- 
fence of truth. But where truth is not pleaded, the admission of evidence that 
the plaintiff's reputation was undeserved would be unfair and unwise. It would 
compel him to be prepared to defend all his past life, and would afford oppor- 
tunity for publishing indefinite amounts of libellous matter during the trial itself. 
There is also the very real, though perhaps exaggerated, danger of confusing the 
issue by these collateral questions. 

In some respects the present law may, as Mr. Courtney charges, operate 
harshly upon the defendant; to some extent it may foster teadiole litigation. 


But the actual injustice resulting from it seems inconsiderable as compared 
with the harm that might follow the adoption of the author’s extreme views. 
The wise course would seem to be to strengthen the reform tendency already 
apparent in the courts, rather than to resort to summary legislation which would 


impose an undue burden on the plaintiff and remove salutary restraints on 
careless accusation. 





POWER OF LEGISLATURE TO REGULATE MINERS’ WAGES. — As a result of 
the recent coal strike, the proposition has been advanced that the legislature of 
Pennsylvania has the power to classify the coal mines with reference to the 
depth and thickness of the veins, to fix schedules of reasonable minimum wages 
per ton for mining coal, and to impose a penalty upon any operator who may 
make contracts with miners for less than such wages. Power of State Legisla- 
tures to fix the Minimum Amount of Wages to Coal Miners, by R. M. Benja- 
min, 64 Albany L. J. 349 (Oct., 1902). The author supports the proposed 
legislation as a valid exercise of the police power, and, so far as corporations 
are concerned, of those powers of amendment which a state possesses over 
their charters. It would seem that unless it can be defended upon one of these 
grounds it is in violation of those clauses of the Fourteenth Amendment which 
forbid the states to “deprive any person of life, liberty, or property without due 
process of law,” orto “ deny to any person the equal protection of the laws.” It 
is now settled that “liberty” includes the right to contract. Adlgeyer v. 
Louisiana, 165 U.S. 578. It is also settled that a corporation is a “ person” 
within the meaning of the Amendment. Smyth v. Ames, 169 U. S. 466, 526. 
It seems at the outset at least doubtful whether the proposed legislation is not 
void as denying the equal protection of the laws. Gulf, etc., Ry. v. Ellis, 165 
U.S. 150. 


Granting that the legislation is not open to the objection last stated, can cn: 
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say that it is a valid exercise of the police power? The right to contract may be 
regulated under that power for the purpose of protecting the public health, morals, 
comfort, or safety. Accordingly, the Supreme Court has sustained a law limiting 
the hours of labor in mines, upon the ground that the occupation is one danger- 
ous to health. Holden v. Hardy, 169 U.S. 366. But a measure cannot be 
justified under the police power unless calculated to secure the objects for 
which the power exists. For this reason, legislation limiting the hours of labor 
generally, or prohibiting payment except in money, or providing against deduc- 
tions in wages for imperfections in work, has usually been held unconstitu- 
tional. Low v. Rees Printing Co., 41 Neb. 127; Godcharles & Co. v. Wige- 
man, 113 Pa. St. 431 ; Commonwealth v. Perry, 155 Mass. 117. Inasmuch as 
the court in the Pennsylvania case cited above would not support a law fixing 
the manner of payment, it is scarcely to be expected that a law imposing a still 
greater limitation upon the power to contract, by fixing a schedule of wages, 
would be upheld. 

Again, even though it be admitted that the police power is properly invoked 
to regulate the charges of railroads and other public service corporations, that 
fact can have no bearing on the present question; for the coal companies are 
not shown to be public service corporations. Even in the case of the latter, the 
prices which the legislature may regulate directly are the charges to the public, 
not the wages paid toemployees. Cf 7ransportation Co. v. Standard Oil Co., 
40 S. E. Rep. 591 (W. Va.). 

It is further contended that the proposed legislation, so far as it applies to 
corporations, is a valid exercise of the powers of amending charters expressly 
reserved by the State. Legislation regulating the manner of payment has been 
held constitutional under this power. Leep v. Ry. Co., §8 Ark. 407. And it is 
a popular idea that the power of amendment, because reserved in general 
terms, is therefore absolute. But the courts which have gone farthest in recog- 
nizing the power have been careful to point out by way of dictum that it must be 
so exercised as not to infringe upon constitutional rights. ‘* The alterations 
must be reasonable; they must be made in good faith, and be consistent with 
the scope and object of incorporation.” Shields v. Ohio, 95 U. S. 319, 324. 
“We do not mean to intimate that the legislature can by way of amendment fix 
or limit the compensation of employees of railroad companies.” Leep v. Ry. 
Co., supra. Further, the constitution of Pennsylvania provides that amend- 
ments must be “just to the corporators.” It would seem that a law obliging a 
corporation to pay a wage nage than it would have to pay on the open mar- 
ket or incur a penalty would be unjust to the corporators as well as in violation 
of the Fourteenth Amendment. 





EXTENT OF TERRITORIAL WATERS — THE ALASKA-CANADA BOUNDARY.— 
The Anglo-Russian treaty of 1825 fixes as the boundary between Alaska and 
British Columbia in certain places, a line “ parallel to the windings of the coast” 
and never exceeding the “distance of ten leagues therefrom.” The United 
States, the successor of Russia as sovereign of the seaboard strip, claims that 
this line should run parallel to the coast line of certain salt water inlets, such as 
the Lynn Canal. This claim is criticised in a lately published article, on the 
ground that, since the breadth of these inlets at the mouth is less than six miles, 
they are territorial waters and hence should be disregarded in determining the 
boundary. The Alaska-Canada Boundary Dispute, by Thomas Hodgins, 
Contemp. Rev., No. 440, p. 190 (Aug. 1902). 

That inlets not more than six miles broad are territorial waters is a necessary 


corollary of the well-recognized principle that such is the status of all waters 
within three miles of a coast. Com. v. Manchester, 152 Mass. 230. If, there- 
fore, such inlets are to be disregarded in fixing the boundary for the reason that 
they are territorial waters, all waters up to the three mile limit should be disre- 
garded for the same reason. In that event the distance of ten leagues from the 
coast would be measured not from the shore line but from the three mile limit, — 
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a result which clearly cannot be supported. It would seem, therefore, that the 
boundary dispute is not a question of territorial waters, but turns simply on the 
proper construction of the treaty as a document. 

The writer also suggests that the claim of the United States is inconsistent 
with its assumption of sovereignty over Delaware Bay, Chesapeake Bay, and 
similar bodies of water whose breadth is greater than six miles. But this juris- 
diction seems to involve principles different from those governing the boundary 
dispute, since it is essentially a question of territorial waters. The propriety 
of the jurisdiction is not discussed by Mr. Hodgins, and it is now hardly 
open to question. That it is claimed and exercised is well settled. Zhe 
Grange, 1 Op. Attys. Gen. 32; Stetson v. United States, 32 Albany L. J. 484. 
While it has frequently been suggested that waters beyond the three mile limit 
may be territorial, the principle underlying the doctrine and the extent of its 
proper application have apparently never been indicated. See 1 KenT Com. 
26-31. ‘That wide claims over the open sea cannot be upheld was shown by 
the award in the Behring Sea Arbitration. See 27 Am. L. Rev. 703. But an 
inlet or arm of the sea, even if more than six miles wide, which lies fairly within 
the general contour of a coast, seems to be recognized by international law 
as subject to the same sovereignty as that coast. eg. v. Cunningham, Bell's 
Cr. Cas. 72. See 2 Documents of Halifax Commission, 1899-1906. This doc- 
trine seems naturally suggested by the geographical outline of such a coast. 
It is also supported by reasons of expediency; for sovereignty over these inlets 
is essential to the security of the nation which controls the coast; they also 
lie so far within the power of that nation that in many cases it would be difficult 
to dispute its authority. The latter reason seems somewhat analogous to that 
which originally determined the three mile limit, namely, that at no greater 
distance could control be exercised, three miles then being the extent of effect- 
ive cannon range. HALL, INTERNAT. LAw, 4th ed., 160. 





THE EMPLOYERS’ LIABILITY ACTS AND THE ASSUMPTION OF RISKS, in New 
York, Massachusetts, Indiana, Alabama, Colorado, and England. By 
Frank F. Dresser. St. Paul: Keefe-Davidson Company. 1902. pp. xii, 
881. 8vo. 

The past fifteen years have witnessed rapid and substantial development in 
this topic of the law, so that to-day in those jurisdictions which have enacted 
employers’ liability acts, they form the basis, in whole or in part, of a very large 
proportion of all tort actions. As all the acts are in the main uniform, the 
interests of the business community manifestly demand their consistent inter- 
pretation and application. A work, therefore, like the present, which aims to 
ascertain and systematize the complicated results of the mass of recent cases 
on the subject, performs a most important service. 

The author first treats of the character, purpose, and scope of these statutes, 
giving special attention to their effect in increasing the employer’s liability at 
common law. ‘This common law liability is clearly and concisely stated, and 
the direction and limits of its statutory extensions are plainly indicated. After 
a brief consideration of the questions of parties and damages, Mr. Dresser dis- 
cusses with thoroughness and detail the grounds and conditions of liabilit 
established by the acts, analyzing certain principles and interpretations which 


have now become ag settled, and dealing fully with many of the rather per- 
re 


plexing questions that frequently arise. 

The latter half of the book consists of an excellent discussion of the doctrine 
of assumption of risk, as it is applied both at common law and under the acts. 
Here the too frequently neglected distinction between that assumption of risk 
which arises out of the relation of master and servant and the wider doctrine of 
volenti non fit injuria is carefully preserved. The former doctrine is also of 
comparatively recent development, and this treatment of it in the light of late 
decisions olll prove of considerable value. 
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Unfortunately the author not infrequently weakens the force of his thought 
by stating principles in old, inaccurate, and stereotyped forms. Thus the dut 
of the employer to provide safe appliances, the servant’s right to insist on suc 
appliances, and his obligation to assume the risks incidental to the business, 
are referred to as contractual. Yet they exist entirely apart from any animus 
contrahendi, and no one would ever attempt to enforce them by the machinery 
of the law of contracts. They are merely correlative rights and duties pertain- 
ing to the relation of master and servant, whether that relation is created by 
contract or not. Similar loose statements are occasionally met with in other 
parts of the volume. But in spite of these minor blemishes the book is an ex- 
cellent production, and will prove of great service to the average practitioner. 
An appendix containing the language of the different acts, a most comprehen- 
sive index, and valuable collections of cases on all points throughout the vol- 
ume, add greatly to its usefulness. W. H. H. 





OUTLINES OF CRIMINAL Law. By Courtney Stanhope Kenny. Cambridge 
(Eng.): The University Press. New York: The MacMillan Company. 
1902. pp. xxii. 528. 8vo. 

In this volume, divided into four parts, Professor Kenny offers the substance 
of a course of lectures which he has given at Cambridge University for the past 
twenty-five years ‘The first part discusses the elementary principles of Crimi- 
nal Law, embracing chapters on such general subjects as the Purpose of Pun- 
ishment, Intent, Exemptions from Responsibility, and Inchoate Crimes. The 
second is more specific in its nature and deals with particular offences, defining 
the more important common law crimes and presenting an analytic study of the 
essential elements of each. The third and fourth parts, somewhat shorter than 
the others, are concerned with matters of evidence and criminal procedure 
respectively. An interesting chapter on “ The Problems of Punishment ” is 
included, the subject being treated from the standpoint of the sociologist. The 
concluding chapter suggestively forecasts some possible reforms in the criminal 
law of England and in its administration. 

To those not far advanced in the study of legal topics the book will prove 
to be of much value, and to them it may be heartily recommended for its clear 
presentation of the fundamental principles of criminal law. It is not and does 
not assume to be an exhaustive treatise, but is rather professedly and really an 
“elementary manual,” covering only the main points of each subject, but treat- 
ing them in a style admirably simple and compact. The propositions laid 
down are not discussed in the abstract alone, but are abundantly illustrated by 
concrete cases from the reports. 

The work is for the most part free from inaccuracies. In rare instances, 
however, one feels that the reasoning of courts has been too unhesitatingly 
accepted. An example of this is perhaps to be seen in the apparent lack of 
discrimination in the treatment of necessity as a ground for exemption from 
responsibility. 

The American reader will find the small portion of the volume dealing with 
procedure of little importance, since the author confines his discussion principally 
to the practice of the English courts. On disputed questions of law, too, the 
English decisions are generally stated to the exclusion of the American. But 
in the broad, elementary view taken by the author these differences are com- 
paratively few and minor, and serve only to emphasize a more general agree- 
ment. While it is probably true that the book is not entitled to the highest 
rank as a volume of reference, it will nevertheless repay careful study by the 
beginner and occasional examination by the lawyer. It deserves cordial 
recognition. 
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A TREATISE ON THE LAW OF MASTER AND SERVANT, including therein 
Masters and Workmen in Every Description of Trade and Occupation, 
with an Appendix of Statutes. By Charles Manley Smith. Fifth edition 
by Ernest Manley Smith. London: Sweet & Maxwell, Limited. 1902. 
pp. xcviii, 823. 8vo. 

A reader who approaches this book with the expectation of finding a theo- 
retical discussion of the various legal problems which arise out of the relation- 
ship of master and servant, will turn away disappointed. But if one desires a 
reference manual, he will find here an accurate and concise statement of the 
English law, supported by a collection of the most important decisions. The 
first edition, which appeared in 1852, was the pioneer among legal publications 
on this subject. Its purpose was to supply the need of the profession for a 
separate work which should make easily accessible the law relating to master 
and servant, which formerly had to be sought in books of general scope, such 
as treatises on contracts, agency, torts, criminal law, or evidence. How suc- 
cessfully the purpose was accomplished is shown by the demand for subsequent 
editions. Since the needs of the practitioner rather than the student deter- 
mined the character of the book, the author was satisfied with stating the rule 
without seeking the reason for it. The same method of treatment has been 
followed in all the later editions. 

Since the appearance of the fourth edition in 1885, numerous statutory 
changes and important judicial decisions have made a revision desirable. The 
work of the present editor, who has followed closely the manner and method 
of the original, has added much to the value of the book by bringing the sub- 
ject completely down to date. In general, his analysis of cases is clear, and 
his statement of the existing rules of law, as deduced from the authorities, 
accurate and succinct. But in the chapter on “ Combinations amongst Masters 
and Workmen,” the treatment of the recent important decisions before the 
House of Lords seems scarcely adequate, the subject being dismissed with a 
discussion six pages in length. To American readers it will appear strange, 
also, to see the Fellow-Servant rule allotted so small a space as is here ac- 
corded it. 

By a judicious omission of such cases and statements of the law as subse- 
.quent decisions or statutes have made of slight value, the text has been reduced 
about seventy pages. But the unavoidable increase in the length of the appen- 
dix of statutes has made the entire volume somewhat larger than the fourth 
edition. 

Occasionally American decisions are cited and differences noted between the 
English and the American law, but the book will necessarily find its readers 
chiefly among those who wish to know the English law. Had the editor cared to 
enter upon more extended comment or criticism of the rules he lays down, the 
work would be of greater value to Americans. 





REPORTS ON THE LAW OF CIVIL GOVERNMENT IN TERRITORY SUBJECT 
TO MILITARY OCCUPATION BY THE MILITARY FORCES OF THE UNITED 
STATES, submitted to Hon. Elihu Root, Secretary of War. By Charles E. 
Magoon. Washington: Government Printing Office. 1902. pp. 808. 8vo. 

This large volume is made up entirely of reports submitted by the Law 

Officer of the Division of Insular Affairs to the Secretary of War of the United 

States, and by him regarded as of such value as to warrant publication. The 

reports are in general brief, but cover a large variety of topics. They were 

prepared merely as advisory opinions for the use of the Secretary of War in 
particular cases which arose from time to time. They in no way form, nor are 
they intended to form, a systematic treatise on civil government under military 
occupation. Consequently the volume is of greater value to the student of 
political science than to the lawyer. Much of the correspondence between the 

War Department and the generals and other officials stationed in the insular 

possessions of the United States, is contained in this volume. 
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The reports show considerable familiarity with the works of international 
law writers, and painstaking research into the archives of the government and 
the reports of Congressional debates and of Supreme Court decisions. As a 
compendium of what statesmen, lawyers, judges, and men of action have 
thought, advised, decided, and done in connection with some of the most im- 
portant questions of constitutional and international law that have confronted 
this country, the book is well worth owning; and, containing as it does the 
information and the advice on which the present Secretary of War has acted in 
many cases of far-reaching importance touching the insular possessions, it 
must remain of permanent interest. Some of the reports contain original legal 
work by the writer; but in many the work is mainly compilation, the contribu- 
tion of the writer being largely in the nature of a running narrative to con- 
nect numerous and lengthy citations from the sources mentioned above. The 
volume has an excellent index. 





THE Law OF INTERPLEADER as administered by the English, Irish, American, 
Canadian, and Australian Courts, with an Appendix of Statutes. B 
Roderick James Maclennan. Toronto: The Carswell Company, Limited. 
London: Stevens & Sons, Limited. Boston: Boston Book Co. Igol. 
pp. xxix, 464. 8vo. 

Interpleader is a proceeding by which a person in the position of a stake- 
holder may compel two or more adverse claimants for the same property to 
litigate their rights among themselves. In the early common law the remedy 
lay only when, after a joint bailment, the bailee was in doubt as to which bailor 
had the rightful claim. The legal remedy being thus ony inadequate, chan- 
cery early took jurisdiction and gave relief when a stakeholder, who claimed no 
interest in the property and was under no independent liability, desired to 
determine which of several claimants asserting title from a common source was 
the true owner. To avoid the litigation of legal claims in a court of equity, 
interpleader statutes now generally authorize proceedings in common law courts. 

The present author is apparently the first to attempt to cover the entire sub- 
ject. More than half of the book relates solely to matters of procedure. The 
remainder deals with the elements of the right of interpleader, but confines its 
discussion largely to the English and the Canadian law, making only occa- 
sional references to the American. A complete collection of local statutes and 
an exhaustive list of cases are included in the volume. It is apparent from 
the nature of the work that it will prove serviceable as a practical manual, 
though perhaps to English more especially than to American lawyers. It will 
be of distinct value also to the student who is interested in observing the differ- 
ent rules prevailing in the various jurisdictions in the same small field of the law. 

To the doctrine of Crawshay v. Thornton, 2 Myl. & C. 1, the author has 
devoted an entire chapter. He concerns himself, however, mainly with the 
growth of the principle of independent liability, without entering upon a search- 
ing investigation of the reason underlying it. He concludes, in accord with 
the recent statutes, by adopting the liberal view that the mere fact that a stake- 
holder is under an independent liability to one claimant should not deprive him 
of the valuable remedy of interpleader. This mode of treatment is typical of 
the entire book. The theory of the subject is discussed but briefly; for inter- 
pleader as a remedy is based largely on considerations of practical convenience. 
The trend of legislation and decision, however, is considered at generous 
length, and the present state of the law is concisely summarized. 





SOCIOLOGIC STUDIES OF A MEDICO-LEGAL NATURE. st Louis J. Rosenber 
Chi 


and N. E. Aronstam. Introduction by Clark Bell. 
hard & Company. 1902. pp. 137. 12mo. 

The authors of this little volume, one of whom is by education a lawyer and 

the other a physician, have here with slight modifications gathered under a 


cago: D. P. Engel- 
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single cover much of the interesting material that has already appeared over 
their names at different times in various medical journals. Chapters are found 
discussing Crime, the Drink Evil, the Regulation of Marriage, Premature Burial, 
Suicide, and kindred subjects of sociologic significance. 

The plan of the work is simple. As its title indicates, it does not assume to 
be at all exhaustive in its treatment, but merely to present briefly some leading 
considerations of medico-legal importance suggested by faithful study and 
investigation. Existing evils are pointed out, remedies are proposed and con- 
sidered, and occasionally suggestions are made urging legislative interference. 
The authors’ views are rationally presented and seem deserving of thoughtful 
attention, though possibly some of them may impress the reader as somewhat 
extreme. 





A BrieF oF Necroscopy and its Medico-Legal Relation. By Gustav 
Schmitt. New York and London: Funk and Wagnalls Company. 1902. 
pp. 186. 16mo. 

This little manual presents in clear, concise form the essential facts bearing 
upon the study, diagnosis, and technique involved in the conduct of post-mortem 
examinations. Without assuming to instruct the physician in the elements of 
medicine or the attorney in matters of law, it recognizes that the results aimed 
at in such examinations, though essentially medical in their nature, are yet of 
direct legal consequence. It is accordingly designed to furnish material such 
as, on the one hand, will enable the examiner to secure accurate and relevant 
data, and, on the other, will enable the attorney to subject any data or con- 
clusions to rigid scrutiny. 





THE HEALTH OFFICERS’ MANUAL AND PuBLIC HEALTH LAW OF THE 
STATE OF NEw York, containing the Public Health Law (Laws of 1893, Chap. 
661), and all Statutes relating to the Public Health, Powers and Duties of 
Local Boards of Health and Health Officers, Adulterations of Food, Medical, 
Dental and Veterinary Practice, Pharmacy, etc., as Amended to the Close of 
the Legislative Session of 1902, with Annotations, Forms and Cross-References. 
By L. L. Boyce. Albany: Matthew Bender. 1902. pp. xii, 289. 8vo. 


THE ADMINISTRATION OF DEPENDENCIES: A Study of the Evolution of the 
Federal Empire, with Special Reference to American Colonial Problems. By 
Alpheus H. Snow. New York and London: G. P. Putnam’s Sons, The 
Knickerbocker Press. 1902. pp. vi, 619. 8vo. 


A TREATISE ON THE LAW OF INTERCORPORATE RELATIONS. By Walter 
Chadwick Noyes, Judge of the Court of Common Pleas in Connecticut. 
Boston: Little, Brown and Company. 1902. pp. xlviii, 703. 8vo. 
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